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"The word ‘gross’ must be used in its plain and ordinary
meaning. It is defined as 'whole, entire, total, without
deduction'. A common definition is 'without deduction’. 'Gross' is
also defined as 'taking in the whole; having no deduction or
abatement; whole, total as opposed to a sum consisting of
separate and specified parts’. Gross is the antithesis of net. .
xxx"

It is a settled rule in statutory construction that when the language of
the law is clear and unequivocal, the law must be taken to mean exactly what it
says (Asian Transmission Corporation vs. Court of Appeals, March 15,
2004; Marin vs. Nacianceno, 19 Phil. 238 [1911]). Construction and
interpretation come only after it has been demonstrated that application is
impossible or inadequate without them (People vs. Mapa, 20 SCRA 1164
[1967)).

Moreover, in Qantas Airways Limited vs. The Commissioner of
Internal Revenue, CTA Case No. 4459, June 23, 1993, which was affirmed
by the Court of Appeals in CA-G.R. SP No. 32109, June 7, 1995, this Court
had the opportunity to expound on the meaning of "Gross Philippine Billings”,
elucidating:

"Petitioner's contention that ‘the amount actually
received by the petitioner as consideration for its ticket is its
revenue which should be subject to the 2-1/2% GPB tax and not
the face value of the ticket' (see Petitioner's Memorandum, p. 7)
is unacceptable. The law is explicit on imposing the 2-1/2% GPB
tax on 'gross revenue realized from uplifts of passengers . . .'. By
'gross revenue' it means 'whole, entire, total' (Appeal of Braun,
105 Pa. 415, 41'5) 'without deductions. . . .' (First Trust Co. of
St. Paul v. Commonwealth Co., CC.AS.D., 98 F. 2d 27, 31). It is
synonymous with 'gross income'. The Tax Code defines 'gross
income' thus:

"Gross income' includes gains, profits,
and income derived from salaries, wages or
compensation for personal service of whatever
kind and in whatever form paid, or from
profession,  vocations, trades, business,
commerce, sales or dealing in property, whether
real or personai, growing out of the ownership
or use of or interest in such property; also from
interests, rents, dividends, securities or the
transactions of any business carried on for gain
or profit or gains, profits, and income derived
from any source whatever. . . . (Sec. 29 [3};
underscoring supplied).'

Petitioner in trying to buttress his weak stand made use
of an analogy, thus:
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'[m]ere increase in the value of shares
of stocks does not make the stockholder taxable
thereon as no income is received by such
stockholder unless a sale of the shares is made
for an amount in excess of its original cost
(Umali on Taxation, 1985 ed., p. 78). Sim™ ly,
the fact that a plane ticket is valued at a
particular amount does not make the issuing
airline subject to GPB tax on such amount unless
a sale of the ticket is made based on the
amount appearing on its face. If the aifine sold
the ticket for less, then it is only logical that its
GPB tax liability should be based only on the
amount actually received. (See Petitioner's
Memorandum, p. 8)

Such contention is based neither in law nor in
jurisprudence. It is erroneous because GPB tax is considered a
tax on gross income (Commissioner of Internal Revenue vs.
British Overseas Airways Corporation, April 30, 1987, 149 SCRA
395) meanin in i i i
face value, whole, entire, total and without deductions. In the
sale of shares of stocks, value by itself is verily not an income,
as correctly put by the petitioner since the market sales price is
beyond the control of the seller. It is erratic and unpredictable.
But 'value by itself is not an income' is not absolute and was
wrongfully compared with the sales of tickets since the face
value of the ticket can be realized had the petitioner chosen to.
But it did not. Petitioner could have sold the tickets using its own
resources rather than give discounts to travel agencies. But it did
not. Instead, it opted to avail of the services of travel agencies
as a marketing strategy thereby giving them discounts. The
respondent cannot question the generosity of the petitioner to
these travel agencies. However, it was absolutely right for the
respondent to protect the interest of the government in seeing
to it that its share, by way of taxes on the given discounts,
would not be given away but should be shouldered by the
petitioner.

The petitioner, when it gave away discounts to travel
agencies, was also giving away the share of the government by
way of taxes on the said discounts. If ever the petitioner would
like to show magnanimity of resources to its marketing arm (i.e.,
the travel agencies), it should not be at the expense of the
government." (Underscoring ours)

Petitioner's contention that Revenue Regulations No. 15-02 supports its stand on
the matter is untenable. While it is true that the respondent has the power of
subordinate legislation effected by its issuances of implementing rules and
regulations, such as Revenue Regulations No. 15-02, said power is not without
any limitation. The administrative regulation must not be in sharp conflict with
the governing statute it seeks to implement (Nestie Philippines, Inc. vs. Court of
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Appeals, et al., 203 SCRA 504 [1991]). Under Revenue Regulations No. 15-02,
the term "gross revenue" was given a hew meaning. For income on passengers,
it was interpreted to mean as actual amount derived for transportation services .
. . It is computed based on the average net fare of all the tax coupons of plane
tickets issued for the month. For income on cargoes, it is the amount appearing
on the airway bill after deducting the amount of discounts granted. ™ pl "
Ours)

Therefore, when the law speaks of gross revenue, the term "gross”
contemplated therein only means income based on the price of the ticket on its
face value, whole, entire, total and without deductions.

Accordingly, petitioner's reported gross cargo revenues should have been
P2,835,739,873.19 with the related 1.5% GPB tax of P42,536,098.09 instead of the net
cargo revenue amount of P740,328,462.00 with the related 1.5% GPB tax of
P11,104,927.00. In other words, petitioner's underpayment of P31,431,171.09 GPB tax
on cargo revenues is a lot higher than the GPB tax of P5,028,813.23 on passenger
revenues paid by petitioner per return, subject of the instant petition. Considering so,
there is no excess or erroneous payment of GPB tax under Section 28(A)(3)Xa) of the
NIRC of 1997 that maybe proper subject of a claim for refund under Section 229 of the
same Code. Well-entrenched is the legal precept that a claim for refund is in the nature
of a claim for exemption. As such, they are regarded as a derogation of sovereign
authority and is therefore to be construed strictissimi juris against the taxpayer.'®

WHEREFORE, premises considered, the Petition for Review is hereby DENIED.

SO ORDERED.

Ny

CAESAR A. CASANOVA
Associate Justice

1S Commissioner of Internal Revenue vs. Tokyo Shipping 244 SCRA 332
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WE CONCUR:

) . A

ERNESTO D. ACOSTA
Presiding Justice

R. BAUTISTA
Associate Justice

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby certified that
the conclusions in the above Decision were reached in consultation before the case was

assigned to the writer of the opinion of the Court’s Division.
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ERNESTO D. ACOSTA
Presiding Justice
Chairman, First Division



