DPECIBION

This is an appeal of petitioner fepublie Cement
Corporation from the deeision of the respondent Come
mnissioner of Intornal Revenue assessing sgainst and
holding it 1iable for the sum of PWGB,653.0% as de~

258 sureharge, for the perioed from May 1, 1957 to de=
ceuber 31, 1959

fetitioner, a domestic corporation organized in
ascordance vith the lawe of the Philippines, is engaged
in the production and sale of cement, I8 holds mineral
landsg either under lease contracts with, or wmder tome
parary persdt issued by the Govermment, from which lands
it quarries limestene, shale end silice and othor mine=
rals for use in the production of cement.

During the period from May 1, 1957 to December
31, 1959, petitioner paid the aggregate amount of
721,730,080 as royalty and/or gd yalopgy tax on the
axtracted limestons, shale and sillca,

Upan realizing that petitionsr had been puying
ad valorem tax on the basis of the cost of uprocessed
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limastone, shale and gilica and believing that the
sald tax ghould be computed on the selling price of
the mumufactured cement, respondent. on Mgy 18, 1960,
determined against petitioner a defiecloncy ad yaloram
tax in the sum of P53,901.38, plus 29% surcharge, on
the gross sales of packed gement sold during the perie
od from September 1999 to December 31, 1959, The pe=
titioner requested that sald deficliency assessment
be reconsidered, which request wes denied by the rese
pondent. In the denial, responxient alse nssessed
against petitioner deficiency royalty from May 1957 to
Degembar 1959 in the amount of ¥398,922,%3, plus a sure
ehiarge of P99,730.61 and F10,000.00 as compromise penile
ty. lence, the ingtant appeal.

After Jue hearing, respendent, in the memorandum
be submitted in support of his stand, stated that “pe~
titioner has pald the amount of P249,326,52 under Ofe
ficial Neceipt No. 4637 dated June 17, 1962, vhich
amount represents one-half (1/2) of tiue taxes involved
in this ease”, Consecuently, he nov asks that potie
tiocner be ordered to pay the sum of P249,326.52 repre-
santing allsged unpaid balance of i1ts tax liabdlity.

The issues raised by the partiss in the Instant
mmmmxmudu
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¥heother or not petitioner is liable
for surcharge.

Patitioner maintains that the I}¥ royalty and/er
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ad valoram tax should be computed on the coet of the
uprocessad rav limsstons, shale and silica sand quare
ried a! ertracted from its mineholdings. Upon the
other hand, respendent, inveoking our decision in Cebu
Portland Cement Co, vs. Cormissioner of Internal Reve
e, CeTele Case No, 706, promilgated on Juns 21,
1961, contends that the gross selling price of the
packed cement should be the basis of the royalty and/
or pd ¥aloran taxe In other weords, it is urged upon
us that coment 1s the tazable mineral proeduet, not the
winerals compoaing it

Ve agree to respondent's contention that the taxe
able mineral produet is the findshod cement, Petitione
or admits "thot eighty per cent (80%) of the cement
produced by it during the peried frem May, 1957 to
Dogembar, 1999 eonsist of limestone, silics sand
shale axtracted from mineral lands hold by it
lease and/or mines temporary permit x x x*,’
246 of the 'ax Code defines mineral products as "things
produced by the lessee, concesslionaire or ounar of
mineral lands, at least eighty per cant of whieh things
must be winerals extracted by sueh lesses, concessions
aire, or owner of mineral lands”, Undoubtedly, the
cement in question is a mineoral product within the
contemplation of this codal provision. Hence, the
royalty and/or gd yaloren tax should be assessed and
Mnmmmmummj
As ve held in Cebu Portland Cemgnut Company vss Come
nissioner of Internal levenue, JUNTA, & case akin to
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ordains that "grosg output® of the extracted v pro=
duced mineral produets) shall be interprsted as the
actual market wvalue of the sinerals or mineral pro=
duets without any dedustion from, among othors, mare
kating, it follove that the actual murket value or
selling price of the finished cement, including the
paper dag wherein the saue is contained, should be the
basis in ecomputing the royaity and/or ad yaloram taxe
For it can not be denied thuat cement 1s ordinarily
mmm-&#wum—.?

But petitioner argues that the computation of
the royalty and/or pd yaloren tex on the gross selling
price of the cemant would, in effect, bo slapping a
tax on the sales of cement in contravention of Section
188 (e) of the Tax Code, It 1s to be noted that this
particulsar ecodal provision dissutherises the imposition
of sales tax upon minsrals and mineral rroducts seld
by the lessece or cancessionaire of the mineral land
from siidch removed. Pul what is being collected in
the case at bar is royalty end/or gf yalopgm tex whieh
is computed on the sctual market value or gross selling
pr!.ilnfthm]

Murthermore, petitlansr suggests that reaspondent’s
basis of ecomputing the royalty and/or gd yulpigm tex,
wvhich we find to be in secordance vith law, is pro=
duetive of absurd end/or discriminstory results, for
minoral preoducts which underge successive transforma=
tions in form would become susceptible to tamation ad
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infinitun. Sinilarly, this suggestion 1s without marit,
‘hat the law subjects to royalty and/or gd yujozeg tax
s the mineral product Cinally produced from the minee
ral land, Thus whare, as in the case at bar, cement is
the mineral product finally produced from rav materials
axtracted from a winersl land, s royalty and/or zd xalo-
i tzx cannot be ecllectad en the rav matarinlse It
ean be ‘mposaed only on the resulting minersl produet
called cement. And lbgically, the royelty and/or ad
algceg tax vill have to vary in asscordance with the
actual market wvalme of the nineral produet finally proe
ducods Ve ses no absurdity or ddseririnatory result in
imposing the reyslty and/or ad ynlorgn tex in aecordance

Patitioner's objection thet respondent’s basis
of cemputing the roymlty and/or gd yalorgg tex would
affect substuntial changes In its mining lesse eon
traets, theroby ispairing the obligations of gaid cone
tracts, 18 also vithout merit, The lease contrsets
provide that petitioner shall pay “a royalty of ome
and one-half (13) ngx soulum of the sctusl merket vale
h#ﬁmuﬂtaflﬂh::lﬂ:ﬂoﬂ"'
minerals extracted from, or minaral products of , mine
ral lands x x x". have already ruled, cement is
a mineral product. s & provision regamiing the
payment of rentals and royalties at the rates sstablished
by the Tax Code are deemed to be a part of every eontract
(Gec. 242 of the Tax Code). In view of this, pstitionsr
cannot now eomplain of impairdent of son'rasts.
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Anent the issue of whother or mot petiticner is
idable for 25¢ surcharge, Lhe ifupreme Court has held 1
that the 29% sureharge impesed for fellure of taxpayers ,
to pay their taxes ou time as preseribed by lav is mane
datory (Canlubang Sugar Hstate va. Collector of Int,
Rev.y; OsTohe Case Ho, GO%, September 28, 1561, citing
Iin Co Chui vs. Posndas, %7 fPhil, 4603 Keppel (Phil)
Int., vse Collector of Ints Rewe, 87 Phil. 3483 Nepublic
s Lugon Infustrisl Corpe; Oullc Ho. Le7952, Oots 20,
1957y %% 06 %037)e

Petitioner having acturlly paid the respective smums
of P205130,28 during the peried in guestion, and PMP ;
32652 on June 15, 1962, .hieh should be deducted from
the total amount dus «s royalty and/or g yelocen tax, !
there still remains, therefore, s balance of P243,689,02 |
as deficioney royalty and/or gd yelorum tar and surcharge i

|

for the perind frem Vay, 1957 to December, 195%.
WESNAY0A%, petiticner fepublie Cement Corpovatien
1s heraby ordesed to pay the sum of P248,600.02 to the
Comiasionar of Interanl lsvenue within thirty (39) Gavs
from the dats this deeision becoues final, with costs
against petitioner,. (
30 OMNEMED. 1
Vanila, Hovember 10, 1662, 1
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