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c.r.“
- VOrsus = | CASE NO., 502
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DEC IS ION

This umutmtnm/nmummo{
#1,602,30, representing the cost of documentary stamps
alleged te have been erronecusly affixed on an instru-
nent.

The facts are, as gathered from the stipulation
of facts and annexes submitted by the parties, that
the petitioner, whigh has been engaged iIn the business
of manufacturing plywood since 1945 (Stipulation eof
facts, paxr, 3) was granted, on Noveaber 3, 19562, ex-
emption from the pavment, among others, of dogumentary
stamp tax in respect teo the manufacture of plywoed in
all its plants, in pursuance of Republic Act Ne. 39,
This exemption was subsequently extended until Decem~-
ber 31, 1958, pursusnt te Republic Act Ne. 901 (Annex
IA!).
~ On August 2, 1956, petitioner entered into an
Agreement, Annex *B", with a group of banking institu-
tions, te wits Bank of the Philippine Islands, Comper
¢ial Bank & Trust Company, Philippine Trust Cempany
and Security Bank & Trust Company (Stipulation of Facts,
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par, B), by virtus of which the banking institutiens
extended unto petitioner financial accomodation in
the sus of #1,600,000,00 for the payment of machine-
ries, equipment, accessories and stryctural mategials
néeded for the establishment of 8 plywood factery in
Kabasalan, Zamboangs del Sur (Annex *3%, p, 1). As

& security for the financisl sccommedstion, petitioner
constituted, in faver of the banks, real and chattel
mortgages over the properties described in the annexes
of the agresment (Annex "B°, p. 3). By the proyisiens
of the Agreement, petitioner undertoock te defray all
expenses for the preparation and registration of the
mortgages, muny;ummtmmmmd
to be affixed thezeto, (Anmex "B", p, 4).,

The Commercial Bank and Trust Company, one of
the accommodating banks, after preparing the Agreement,
Annex 8%, for registration, paid, affixed and Lmprinted
te the original thereof documentary stamps ia the amount
of #1,602,30 (6tipulation of Facts, pax, 6)., Subse~
quently, said bank, through its Vice~President, ze-
quested respondent te refund the amount of »1,60%,30,
alleging that jts client, petitioner herein, being an
exempt fndustry, the same was erronecusly paid by them.
(Stipulation of Facts, par. 7)., This request was
denied (Stipulation of Facts, par. §).

On August 26, 1957, petitioner requested the ze-
fund of said amount (Stipulation of Facts, par, 9),
which request was denfed by respondent (Stipulation
of Facts, par. 10) on the ground that the decumentary
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stamp taxes in question are not directly pavable by
petitioner in accordance with the exemption granted
by the Department »f Finance (Annex "8*),

. On Marech 13, 1958, petitioner requested the Secre~
tary of Finance that It be ¢xempted from the parment of
internal revenue decumentary stamps amounting %o
#1,602,30, affixed teo the Agreement, Annex "B* (Stipu-
lation of Facts, par. 11), which request was denied on
the theory that said exemption was net contemplated
under the grant and that petitionsr was engaged zn busi~
ness net covered by tax exemption (Anmex *G"),

Thence, en Febxuary 11, 1998, petitioner inter-
posed the instant appeal,

From the facts thus set forth, the issues invelved
axe as follows:

»

1, Whether or not the documentary stamp
tax in question is directly by peti=
tioner in t to its otEY se as te

fall within contemplation of the tax exe
mmmmumnw;mﬁnm
W L ] & "

2, Whether or not respondent mey validly
umuummmﬂn.%%.m

senting the value of the decumentary stamps
imprinted In the igreement, Annex “B",

The statutery provisions in pursuance of whish
petitioner was granted exemption by the Secretary of
Finance are reproduced as follows:

Bepublic Act No, 3D,

“Section 1. Any pesson, pertnership
company, ex corporetion whe ¢r which mh
onsar & new and nege industry
shall, for a period of four vears from the
date of the erganization of such industry,
be entitled to exemption from the pavmeant
of all internal revenue taxes directly paye
able by such persen, partnership, company,
ox corperation in respect to said industrv.”
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Aepublic Aet e, Sul.

'a‘f‘\num ls Any person, partnership,
company or serperatioan whe oy which,
to the approval of this Act, shall

eng in a new snd necesssry indus

shall be entitled tg exemption until Dece

ember thirtyeone, nineteen hundred and

fiftye-eight from payment of all taxes di-

rectly pavable bv such person, partnere

ship, companvy or corporatieon £n respect to

sald industrv, x x x" s

From the afereequoted statutery provisions, it
car be gathered theat, for a new 7 necessar’ industry
to be entitled te tax exemptisa, twe concomfitant re-
quisites migt be present: firstlv, the taxes must be
directly pavable by the person, pertnership, company
or corperation engaged in She induitrv; and secoundly,
the taxes must be tn respect te said industrv (Etesnit
Corporation vs, Collector of Internal Revenue, C.T.A,
Case No, 201, December 19, 1956; Maril Plvwood &
Veneer Corporation vs, Araiias, C.1.A, Cese o, 441,
December 19, 19%8), we shell new proceed to deteraine
whether or not petitioner has gt Lhese twe yequisites
80 as to entitle it te exemption from the pavment of
the deocumentarv stamp tax in cuestien, &

t is contended by petitioner that, LV the pro=
visions of the Agreement, Annex *"5", entered fnto by
it and _the banks, it has legallv snd formallv ussused
the pavment of the dgcumenterr stamps, and therefore
the same are directly pavasle bv ft. Upen the other
hand, It Is argued on Sehalf of respondent that the
loan agreement transactien iLn gquestion Deing purely a

vanking transsciion, the documentar” stamp tax thereon

should be borne directly LY the panks and noet by the
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Section 210 of the Tax Code provides that the
corresponding decumentary tex upen decuments, instrue
ments and papers, and ubm aggeptanges, assigaaments,
saleg and transfexs of the obligatien, »ight, or pro-
perty incldeat therete shall be paid b5y the persen
‘making, signing, 1ssuing, mecepting, or transferriiy
the same. It would seem from this godal provisioa
that whese the dogument, Instrument or paper sSusject
to the mu:i stamp tax is mede and signed yv
twe oF more persons or parties, the buxden of paviig
the tax is shouldexred bv safd perseons or parties,

The provisien the tax to be paid indsfferently
by efither party. /This conclusion finds sustenance in
the fact that 8 stamp tax 18 enbraged within the pur~
view of those taxes which ape denominated incirecti.
One of the netural charsclepistics e¢f indirect Laxes 1
that they sre susceptible ef being shifted froy the
pexson upon whom in the {iret instance tlg duty of pave
ment s laid (Amerisan Sxpress o, ve, Mavnard ex zel
Moore, 177 U,5. 404, 413+414, 44 L id, 823, 527).‘@
i nothing In the provisions of Sectifen 210 of the Tax
Gode which, In cases of documents, Instrumenis or papers
required to be stamped, can e construed as expressly
forbidéing the person upon which the stamp taxes are
imposed from Shifting the same bv contract er bv anv
other lawful means, In the ¢ase at bar, the banks have
contractually shifted the pavment of the stacp tax to

petiticner, the other partv Ln the Agresment, Annex "g",
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The centractual shifting ef the buvden of paying the
stamp tax in question does not contravene any publis
policv, / Petitioner, having legally gontrasted te
assume the pavment of the decumentary stamp tax on
the Agreement, Anney "3%, we believe and se hold that
said tax Is directly pavable by n.J

We shall now come te the guestion eof whether or
not the documentary stamp tax in ouestion 16 in mese
pect to petitioner's business of manufecturing plye
wood, With regards te this question, petitioner urges
upon us that the Agreement, Annex "5%, snd its making
are o8 mugh a part of the manufacturing precess as the
technologvy and labex !.ll'l'llﬂ" in the menufecture of
finished plvweod, and thereby cencliwdes that the docu~
mentary stamp tax thereon s in respect to its Indus-
try. Contrarilv, respondent presses upen us the pro=
position that the agreement, being @ simple banking
trangaction which concerns principally the raising ef
monev op funds fer expanding petitioner's business
setivities, 1s not iIn respect o the manufacture of
plywood,

" The conteation of petitioner that the documene
tarv stamp tax iIn question Is in respect to Lits busi-
ness of manufascturing plvwood is, we believe, untenable,
Petitioner has been in the business since 1945, Vihe
financiel accommodation of #],600,000,00 granted te
it by the banks was for the pavment of machineries,
equipment, accessorpies and structural materials needed

11 _
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for the establishment of another plywood factorv.

In other words, the grant was merely the purpose
of expsnding petitienex's industrv, YThe trensactien
18 not indispensable te_the existence and operation
of petitionex® industry fexr the reason that said fne
dustry has been existing and operating eleven vears
prisxr to the consummation of the Lransaction. Its
relation to the industry {3 merelv incidental., Cone
sequentiy, the tramsactien invelving the financiel
ascommedation of §1,000,000,00 for the expsnsion of
petitioner's m:t:’;v, aiter the operation has lasted
fer many vears, Kot oeing necessarv and essent el to
the estaslishoent of its industrv, 18 not within the
sonteuplation of the exeaption privilege provided in
Sestlion 1 of Hepublic Aot Ne. 35, as amended b’ fe=
public Act Ue, Mj we have ruled thet the restrice
tive language of the statute evidentls excluces from

the tax exesption privilege activities or transactions

net indispensadble te the existence and operation of
the industry, ame it thus must render taxable those
transactions which are merel” related therste inci-
dentallr or for convenience (Maxrli Plyweos & Veneer
Cezporation vs, Arafias, supral,

Though the expsnsion of an already estanlished
new snd necessarv incdustrv be, arigendg, taken 23
within the purview of the sxempting stetute, such
concess1on does not suffice to warrant the exempiion
of petitioner from the pavaent of the docusentary
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stamp tax in question, There is no clear and posie
tive showing that the amcuat of #1,600,000,00 ad»
modbvthnbm“suhctonouudium’
mmm. equipment, accegsoriss and structural
materials of petitioner's plywood factery in Kabasalan,
 Zamboanga del Sur,

Finally, it is well settled that "exsmptions
from taxation are highly disfavered in law; .and he
who claims exswption must be able te Justify his claim
by the cleasrest grant of organic or statute law, An
exemption from the commen burden cannot be permitted
o exist upon vague fimplication,"” (Collectir of In-
texnal Revenue ve, Manfle Jockey Club, Inc., G. A,
Ne. L-8755, Mapch 23, 1996, citing Asiatic Petzoleus
Co. v, Llanes, 49 Phil, 466,) In the instant case,
there 1s no ¢leaxr showing that the exeapting -tnuio
includes the dosumentary tax in suestien.

Having pruled tlutv;ho documentayy stamp tax
in question is not in respect to nutm"n in=
""“";I"' find it uanecessarvy to pass upen the se-
cond issue,

WHEREFORE , the decision ¢f the respondent Col-
lector of Internal Aevenue denving petitioner's claim
for zefund should be, as it is hexebv, affirwed with
sosts against petitioner,

50 OHDERED,

Manila, June 12, 1999,

Ggca

Presiding Judge
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1 reserve my votes

%%iii-lh UMALT ™

Asacciate Judne
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