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. LEAGOGO LAW OF“I{'E ’ . '

Unit 1908, Tower 2 High ireet Corporate Plaza
26" Street corner 11 A v erue. BGC. Taguig City t
Attention: Attys. Jose Lis C. Leagogo
McDonald Abalos
) and
Pola Lia Celina L. Lamarca

Gentlemen: .

This refers to  our request. on behalf of your clicnt, THE HONG KONG AND
SHANGHAI BANKIN G CORPORATION LIMITED (the “HSBC™). for confirmation that the
change of trustee of th: Manila Polo Club Inc. (MPCI) Meibership share from one trustee to

another trustee is not st j. <t to capital gains tax (CGT). donot’s tax and documentar\ stamp tax
{DST). "

Background.:

HSBC is'a corp:ra‘ion duly-teg mcled in Hong Kong and is authorized to de business in
the Philippines through it~ Philippine B. -anch with address at +ISBC Centre 3058 Fifth Avenue.
West Bonifacio Global it . Taguig City . b T

HSBC purchasec a proprietary skare in Manila Polo C ub Inc. (*“Manila Polo Club™ or the
“Club™) covered by Pro; rictary Membership Certificate No. *

Under Article 712) of the Club’s Articles of Incorporation. only natural persons shall be
admitted as proprietars nembers. to wi:

() Only rotvral persons snall be admitted as proprietary members. No
person shal b entitled to own more than one proprietary membership
certificate.”
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Though only n tual persons are admitted as proprietary members. the Proprietary
Membership Certificate tsclf may be owned by a corporate entity. As could be gleaned in Article
7(c) above. admission 1 be a member and enjoy the facilities ot the Club is limited only to natural
persons, but as regards « wiership of the proprietary membership certificaie, it may be owned by
a corporation. If the irtention is to limit its application to “natural” persons. the Articles of
Incorporation should ha ¢ tated so. With respect to owning the certificate, the second sentence
of Article 7(c) uses the v o1 “person™ in the generic sense. and therefore includes corporations.

Since only natiral persons can enjoy the facilities. HSBC assigns the proprietary
Membership share in M nila Polo Club (*MPC] Share™) to a senior executive (“trustee™) for the
sole purpose that he or « 1e may enjoy the facilities and amenitics of MPCI while He or she works
at HSBC. Ownership ot th - MPCI Share. however. remains with HSBC.

Thus. HSBC ma at:ins the beneticial ownership over the MPCI Share as the same forms
part of HSBC s assets a d i+ recorded in its book account.

On the other han. . the trustee executes a Declaration of Trust in favor of HSBC confirming
that there is no transfer « ' beneficial ownership of the MPCI Shere. In the Declaration of Trust. it

is shown that:

a) HSBC has purch ise 1 a proprietary share of Manila Polo Club. Inc.

b) Only legal ownd st ip over the proprictary membership certificate is transferred to the
senior executive vhile the beneficial ownership of the MPCI Share remains with HSBC:

c) The transter is fo - the sole purpose of making the senior executive qualified to avail of the
use of the faciliti s +f Manita Polo Club. Inc.:

d) The senior execu ive has no title. right. claim or interest whatsoever in the MPCI Share and
the replacemient « ertificate that will be issued:

e) No consideration w: s paid for the transfer of the MPCI Share to the senior executive.

In prder .for the Liustee to enjoy the facilities of Manila Polo Club, a Proprietary
Membership Certificate < i sued by Manila Polo Club in the name of the trustee, upon submirti:fg

acopy of the Declaratior ot Trust. The trustee is then issued a card, which is presented évery time
the trustee uses the facili ie: of Manila Polo Club. ’

The MPCI Share co.ered by Proprietary Membership Certificate No. subject of this
request i1s currently unde the name of Mr. Roberto D. Baltazar.

o Upon his resigna 'ion from HSBC. Mr. Baltazar also resigned as an assignee member of
anila lPolo Club. In tl is regard. he wrote a letter to Manila Polo Club to inform them of his
resignation and executed a Pelease form oy er the MPCI Share.

N ’()n Februar,\- 21, Z‘lrll i\‘Ir. !—Iem)‘ Baker Bremridge. HSBC's Chief Operating Officer
';:.'AELLI'lt.d a; Deﬁcii:atnen o f irus.t in I.axor of HSBC. Pursuant 1o the Declaration of Trust dateci
ebruary 21. 2022, Mr. Brmridge is the current trustee for the MPCI Share. A replacement

?
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proprietary membership 2erriticate. however. has not vet been issued to him until a ruling from the
Bureau of Internal Reve uc is issued in his favor.

We reply. as foll w -

The transfer of M >C’ Share from Mr. Roberto D. Baltazar to Mr. Henry Baker Bremridge
is not subject to C 71 and DST.

Upon execution « f'the Declaration of Trust. a trust relationship was created between HSBC
and Mr. Henry Baker Bi ‘mridge

A trust is a leg | relationship between one person having an equitable ownership of
property and another per o1 owning the legal title to such property, the equitable ownership of the
former entitling him to t! e performance of certain duties and the exercise of certain powers by the
latter. What distinguish s 1 trust from-other relations is the separation of the legal title and
equitable ownership of  :e property. In a trust relation. legal title is vested in the fiduciary while
equitable ownership is v st d in a cestui gue trust’

In relation therer v. 1 declaration of trust has been defined as an act by which a person
acknowledges that the pi oy rty. title to which he holds. is held by him for the use of another”.

Inthe Declaration o Trust which Mr. Henry Baker Bremridge executed. he acknowledged
that the transfer did not ¢ ve him any kind of right. claim or interest whatsoever in the MPCI Share
and thathe is holding onl 1t e legal ownership of the same with the beneficial ownership pertaining
to HSBC. Here. the tru: 1ot and the cestui gue trust is HSBC while the fiduciary. also known as
the trustee. is the assigne = " Ir. Henry Baker Bremridge.

A trust arises in o r of one who pays the purchase money of property in the name of
another. because of the Hre .umption that he who pays for a thing intends a beneficial interest
therein for himself.> Th: principle of a resulting trust is based on the equitable doctrine that
valuable consideration. wn.d not legai title. determines the equitable title or interest and are
presumed always to ha ¢ been contemplated by the parties. They arise from the nature or
circumstances of the con id.ration involved in a transaction whereby one person thereby becomes
invested with legal title L ut is obligated in equity to hold his legal title for the benefit of another.*

In the case of Sir-e Darby Pilipinas, Inc, v. Mendoza®, Sime Darby acquired a Class "A"
club share in Alabang Co ity Club ("ACC™) in 1987. but being i corporation which was expressly
disallowed by ACC's By-La s to acquire and register the club share under its name. registered the
share under the name o " r:spondent Mendoza. Sime Darby's sales manager at the time. The

" Soledad Cuezo substituted by W 1l 0 Caezo and VicterianoCaezo v, Concepeion Rojas. G.R. No. 148788, 23 November 2007,
*Resurreecion de Leon. etal. v. | ail mo Molo-Peckson, et al.. G.R. No. L-17809, 29 December 1962,
* Marsh Thomson v. Court of A pe. - and the American Chamber of Commerce of the Philippines. Inc.. G.R. No. 116631, 28
October [998. . :
Spouses Trinidad v. Imson. G.R N 197728, 14 Seprember 2415,

GeRONoL 20224719 June 2012
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Supreme Court held that a 1 ust arrangement existed between Sine Darby and Mendoza an_d while
the share was bought by Siime Darby and placed under the name of Mendoza, the latter’s title was
only limited 10 the use ¢ 1d :njoyment of the club's facilities and privileges while employed with
the company,

In the instant ¢cas . 1ISBC purchased the MPCI Share and intends to give legal title thereto
to its trustee-appointee. . hich title entitles the trustee-appointee only to the use and enjoyment of
the club’s facilities sinc. . under the Articles of Incorporation and By-laws of MPC. only natural
persons may become reg st red members.

The transfer of th » I gal title of the MPCI Share from Mr. Roberto D. Baltazar (old trustee-
appoiniee) to its new tusice-appointee. Mr. Henry Baker Bremridge, is not subject to CG‘T
considering that the trar st r involves neither monetary consideration nor change in beneficial

ownership.

Section 24C) of th National Internal Revenue Code (Tax Code) of 1997. as amended.
provides that CGT is imj o~ :d upon the net capital gains realized during the taxable year from the
sale. barter. exchange o' ather dispositivn of shares of stock ir a domestic corporation. except
shares sold, or disposed f -hrough the Stock Exchange. [n other words. CGT is imposed on the
gain or profit from the s: le f capital assets.”

In this case. the “lombership Share will be transferred from Mr. Roberto D. Baltazar's
name. as the former tru:tec to Mr. Henrt Baker Bremridge. who will be HSBC's new trustee-
appointee. Since Mr. R borto D. Baltazar only possessed tegal title over the MPCI Share. the
transfer of the subject sl ar in favor of Mr. Henry Baker Bremiridge will be limited only to the
transfer of the legal title.

The intention of 1 .BC in giving legal title of the MPCI Share to Mr. Henry Baker
Bremridge is to make hir an extension of HSBC's ownership over the same. Practically speaking.
being a juridical entity. 11BC cannot directly enjoy the privileges that come with owning the
MPCI Share, hence. mus a- sign someone to use the club facilities on its behalf.

Since the benefic: il wnership over the MPCI Share remains with HSBC. there is no actual
transter of ownership of (e said share as between HSBC and its tustees and/or from such trustees
lo the next trustees. and (e fore. no gain or profit shall be recoznized.

‘ fh.eret‘orc. consivering that there is no actual transfer of ownership and no monetary
consMcrqlmn. and consec ueatly no gain or profit involved in the tansfer which is merely by virtue
of an assignment as evidcnc:d by the Declaration of Trust. this Ofifice confirms that the_transfer is
not subject to CGT. (BIJ R ding No. OT-467-2021 dated December 14.2021) ‘

The Transfer is no s bject to DST

CNalud L Commissioner of Inier o | ente CTACTBOASE NO 412 30 April 2069
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Likewise. the tra: stor is not subject to DST under Section 175 of the Tax Code of 1997, as
amended. The rule is th it ‘he assignment of shares of stock of a domestic corporation is subject
to DST upon execution of the deed transferring ownership o rights thereto. or upon deliver.
assignment or indorsem« nt »f such shares in favor of another.

Revenue Regula ions (RR) No. 13-2004 dated December 23. 2004. implementing the
provisions of Republic # ¢t [RA) No. 9243. otherwise known as An Act Rationalizing Further the
Structure and Administr. tic n of the Documentary Stamp Tax” qualified this rule by stating that for
a sale or exchange to be taxable. there must be an actual or constructive transfer of beneficial
ownership of the share: o stock from one person to another. Section 4 of RR No. 13-2004
provides. to wit: :

“For a sale »r *xchange to be taxable. there must be an actual or constructive
transfer of benefic al »ywnership of the shares of stock from one person to another.
Such transfer may e manifested by the clear exercise of attributes of ownership over
such stocks by the rai sferee. or by an actual entry of a change in the name appearing
in the certificate of stock or in the Stock and Transfer Book of the issuing corporation
or by any entry in lic iting transfer of beneficial ownership in any form of registry
including those of 1 duly authorized scripless registry. such as those maintained for
or by the Philippir : Stock Exchange. However. if by the transfer of certificates of
stock from a resigi ed trustee to a newly appointed trustee such certificate of stock
remains in the nan ¢ f the cestui que trust or the resigned trustee so that the new
trustee is constitutc d s mere depository of the stock. such transfer is not taxable.
Provided. however thit transfer of shares to "nominees" to qualify them to sit in the
board or to qualify hcm to perform any act in relation to ths corporation shall not be
subject to the DST p ovided herein only upon proof of a duly executed Nominee
Agreement showii g the purpose of the transfer: that the transfer is without
consideration othe - than the undertaking of the nominee to only represent the
beneficial owner »f the stock: and the transfer is in trust.” (Emphasis and
underscoring suppl ed)

The herein tran: fer comply with the afore-cited rules. First, there is no actual or
constructive transfer of tl e heneficial ownership of the shares. Only the legal title was transferred
when HSBC changed its ippointees from Mr. Roberto D. Baltazar to Mr. Henry Baker Bremridge.
Second. the execution of and by the express provisions of the Declaration of Trust. the intention
of the parties was clearl. fior Mr. Roberto D. Baltazar and now Mr. Henry Baker Bremridge to
hold the share in trust for H-BC.

Furthermore. in Ul ¢ case of Commissioner of Internal Revenue v. First Express Pawnshop.
'nc.”. the Supreme Court “xlained that Section 175 and 176 of the Tax Code of 1997, as amended.

on DST contemplates the e :cution of a subscription agreement in order for a taxpayer to be liable
to pay the DST. The Suy rei1e Court ruled. thus:

RR 13-2004.
"(G.R. Nos 172045-46. 16 June - up

;;
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“As poiried out by the CTA. Sections 175 and 176 of the Tax Code
contemplate a suoscription agreement in order for a taxpayer to be liable to pay the
DST. A subscristirn contract is defined as any contract for the acquisition of
unissued stocks n in existing corporation or a corporation still to be formed. A
stock subscriptii n 5 a contract by which the subscriber agrees to take a certain
number of sharc~ « f the capital stock of a corporation. paying for the same or
expressly or imy ie llv promising to pay for the same.”™

A mere transfer f 1 share from one trustee to another, without change in the beneficial
ownership of the share i .. 1 ierefore, not the taxable transaction being contemplated under the Tax
Code provisions on DS 1. That the transfer from Mr. Roberto D. Baltazar to Mr. Henry Baker
Bremridge is without a subscription agreement or any kind of consideration is indicative of the
real intention of the par ie: that there would be no transfer of beneficial ownership of the MPC
Share. The same remai: s+ ith HSBC.

[n view thereof. th. herein transfer cannot be subject 10 DST as there are no transfer or
conveyance to Mr. Hen v aker Bremridge of the beneficial ownership of or any right. claim or
interest over the MPCI Shire or over the assets of MPCI.  There being no new conveyance to
speak of in this case. th :rc is no new exercise of a privilege upon which DST may be imposed.
Consequently. since the ¢ .ill be no trar.sfer or conveyvance of the MPCI Share from Mr. Roberto
[>. Baitazar to Mr. Heny 3aker Bremridge. the same shall no: be subject to donor’s tax under
Section 98 of the Tax € »de of 1997, as anended. (BIR Ruling No. OT-338-2021 dated September
272021 and BIR Rudin - N0 OT-421-2021 duted November 8. 2021)

This ruling is be 'ny issued on the basis of the foregoing, facts as represented. However. if
upon investigation. it il be disclosed that the facts are different. then this ruling shall be
considered null and voi !,

Very truly yours,

ARSI
CAESAR R. DULAY
Commissioner of Internal Revenue

nR1at >

K-l ¥
eps HSBOY - ) I/




