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Philippines under SEC  Ci
A200208683.2 It is also a VAT-

by its Bureau of Internal R
Registration No. SRCO00001
Identification Number 219-6(

principal office address is at 7t
Miguel Avenue, Ortigas Complex,

Respondent is the duly ap
Bureau of Internal Revenue, the
with the administration and enf
rever @ laws, including the grar
of taxes erroneously or illegally
the BIR National Office Building,

Petitioner and Sony Ericsso
entered into a Sales Promoti
Agreement effective on January 1

On July 20, 2011, petitic
issuance of tax credit certifice
unutilized input VAT in the amo
the second, third, and fourth qu
along with supporting documen
Office No. 43A-Pasig.t

In order to comply with tt
claims for refund of iny—: VA’
claim for refund or issuance of t:
Court on "ecember 16, 2011.

In her Answer? filed on F
interposed various Special
Respondent basically contends
should be dismissed because the
prescribed while the 3rd an
prematurely filed. Respondent
112(A) and (C) of the National Ir
ruling in Commissioner of Inter

* Exhibit “C”.

* Exhibit “A”.

* Par. 1, Summary of Admitted Facts, Joint Stipulation ¢
* Par. 1, Supplemental Joint Stipulation of Facts, docket
¢ Exhibits “B” and “B-1".

7 Docket, pp. 35-40.

pany F zistration No.
istered entity as evidenced

snue (BIR) Certificate of
1137, with  Taxpayer’s
-821-000.3 Petitioner’s

oor Octez >n Building, San
in Antonio, Pasig City.4

inted Commissioner of the
overnment official charged
‘ement of national internal
1g of refund and tax credit
lected. She holds office at

liman, Quezon City.

Mobile Communications AB
and Marketing Services
’006.5

:r filed its application for
or refund of its alleged
t of P9,171,960.79 covering
ters of calendar year 2009,
with the Revenue District

prescribed period for filing
petitioner filed its judicial
credit certificate before this

ruary 3, 2012, respondent
1d  Affirmative Defenses.
1at the petition for review
nd quarter claim has already
4th  quarter claim were
gues that applying Section
rnal Revenue Code and the
[ Revenue vs. Aichi Forging /

icts and Issues, docket, pp. 71-72.
156; Exhibit “N”.
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Company of Asia, Inc., the petiti
2nd quarter VAT input “~es h
administrative and judicial claim
should have t :n filed on
nevertheless, petitioner filed its a
on July 20, 2011 which is be:
period. For the 3 and 4t quart
filed prematurely. The adminisi
filed on July 20, 2011. The earli
have been filed was December 2(
120-day period from the filin
However, for the 3rd quarter, th
over the two year period within
been filed. Moreover, when th
claim for tax refund/credit with -
the expiration of the 120-day pe
claim, such action is tantamoun
doctrine of administrative remedi

Tt pre-tr' ' conferer : w
Respondent filed her Pre-trial |
while petitioner filed its Pre-trial
After the pre-trial conference,
Stipulation of Facts and Issue:
Supplemental Joint Stipulation
2012 and November 9, 2012, wi
Court13.

During trial, both parties ¢
their respective testimonial and
completion by both parties of tl
they were ordered by the Cc
Memorandum.!4

The case was submitted fc
2013, after respondent filed he
2013 and petitioner filed its M
2013.15[

¥ Notice of Pre-Trial Conference, docket, p. 42.

° Docket, pp. 45-47.

' Docket, pp- 48-54.

" Docket, pp. 71-74.

2 Docket, pp. 156-158 and pp. 179-180.

13 Resolutions dated April 3, 2012, October 1, 2012, an
respectively.

' Resolution dated July 5, 2013, docket, p. 422.

' Resolution dated September 10, 2013, docket, p. 452.

er’s claim for refund of the

alrec "7 prescribed. The
r refund of the 2rd quarter

t ore June 30, D017,
1inistrative claim for refund
1d the 2 year prescriptive
claim, the same have been
tive claim for refund was
t date when the case could
2011, after the lapse of the
of the claim for refund.
said date would have been
hich the case should have
petitioner filed the judicial
s Court without waiting for
od given to decide on such
> a wanton disregard of the

s set on MV--ch 1, 2012.8
ef on February 22, 2012°
1ef on February 27, 201210.
e parties filed their Joint

on March 30, 2012 and

Facts!? on September 26,
h were all approved by the

sented and formally offered
cumentary evidence. After
r presentation of evidence,
‘t to file their respective

decision on September 10,
Memorandum on July 19,
orandum on September 9,

vember 14, 2012, docket, pp. 76, 161 and 182,
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ISSU

The issuesi® as stated in
and Issues are as follows:

“l. Whether petitione
1ssuance of tax credit cer
NINE MILLION ONE HU
THOUSAN", NINMN™ HUNDI
(Php9,171,960.79), repre
input taxes for the 2nd
attributable to its zero rate

a. Whether petitioner is a \

b. Whether petitioner is ¢
effectively zero-rated sal

c. Whether the input taxes
paid;

d. Whether the input taxe
been applied against ot
the succeeding quarters

e. Whether the input taxe:
to zero-rated or effective

f. Whether the claim is fi]
the close of the taxable
were made;

g. Whether Petitioner has
the 2rd 3rd and 4th quar

h. Whether the unutilize
purchase of goods anc
zero-rated sales a
documentary evidence;

1. Whether the input taxe
directly attributable to
purchases of capital goc

' Docket, pp. 73-74.

Joint Stipulation of Facts

entitled to refund or

ate in the amount of
RED SEVENTY ON™
) SIXTY AN™ 79/° 79
iting unutilized VAT
4th quarters of 2009
ile of services.

Registered entity;

iged in zero-rated or
ing claimed are due or

2ing claimed have not
it t <es during - d in

aimed are attributable
ero-rated sales;

within two years after
arter when such sales

utilized input VAT for
of 2009;

/AT of Petitioner on
rrvices attributable to
substantiated by

aid by Petitioner were
zero-rated sales and

2
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j. Whether the application f
certificate /refund of the
quarter of 2009 was filed

k. Whether the application f
certificate /refund of the 1
4th quarters was filed pre:

The above-enumerated iss
follows:

“Whether or not petitioner
issuance of tax credit certifice
P9,171,960.79, representing ur
second, third, and fourth quarte
zero-rated sale of services.”

~ISTTTTION

Section 112(A) of the Nati
(NIRC) of 1997, as amended, pro
tax credits of input tax attributa
zero-rated sales, to wit:

“SEC. 112. Refunds or Tax

(A)  Zero-rated or " fecti
VAT-registered person, whose
effectively zero-rated may, withir
of the taxable quarter when the
the issuance of a tax credit certi
input tax due or paid attribui
transitional input tax, to the ext
not been applied against output
in the case of zero-rated sales U
(2) and (b) and Section 108(B)
foreign currency exchange proc
accounted for in accordance wit
of the Bangko Sentral ng Pilipi
That where the taxpayer is
effectively zero-rated sale and al
of goods or properties or ser
creditable input tax due or p:
entirely attributed to any one of
allocated proportionately on the
Provided, finally, That for a pe
zero-rated under Section 108(B)

issuance of tax credit
iput VAT for the 2nd
't of time;

issuance of tax credit
ut VAT for the 3@ and
iturely.”

s can be summarized as

entitled to a tax refund or

in the total amount of
ilized input VAT for the
of 2009 attributable to its

W™ INT

lal Internal Revenue Code
les the basis for refunds or
> to zero-rated or effectively

edits of Input Tax. -

y Zero-rated Sales. — Any
sales are zero-rated or
vo (2) years after the close
1les were made, apply for
ate or refund of creditable
le to such sales, except
t that such input tax has
<. Provided, however, That
ler Section 106(A)(2)(a)(1),
and (2), the acceptable
1s thereof had been duly
the rules and regulations
s (BSP): Provided, further,
igaged in zero-rated or
in taxable or exempt sale
es, and the amount of
cannot be directly and
e transactions, it shall be
sis of the volume of sales:
n making sales that are
, the input taxes shall be L
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allocated ratably between his
sales.”

Tased 1 the above-quote
in zero-rated or effectively ze
refund or tax credit of unuti
such zero-rated or effectively z
with the following requisites:

1. that there must be ze
rated sales;

2. that input taxes were

3. that such input taxes
rated or effectively zer

4. that the input taxes w
output VAT liability; a

5. that the claim for re
two-year prescriptive |

This Court finds it
petitioner’s compliance with -
the timeliness of the filing of tt

As categorically stated i
1997, as amended, the applic
refund must be filed within f
taxable quarter when the zer
sales were made. The Su
Commissioner of Internal Revei
Asia, Inc.17 explained the said :

“The pivotal question o
the two-year prescriptive per
resolved in Commissioner
Pagbilao Corporation, where
the NIRC is the applicable pr
of the two-year period for
unutilized input VAT, and t}
the NIRC are inapplicable as
instances of erroneous pa
internal revenue taxes.’ We e:

"7 G.R. No. 184823, October 6, 2010, citing Co
Corporation, G.R. No. 172129, September 12, 2

rated and non-zero-rated

ovision, a taxpay - engaged
ited sales is entitled to a
input VAT attributable to
ated sales upon compliance

ted or effectively zero-

Ted or paid;

e attributable to zero-
=d sales;

ot applied against any

was filed within the
1.

opriate to address .ust
ifth requisite pertaining to
stant claim.

tion 112(A) of the NIRC of

for tax credit certificate or
rears after the close of the
ed or effectively zero-rated
1e Court in the case of
s. Aichi Forging Comy 1y of
n the following manner:

1 to reckon the running of
lowever, has already been
ermal Revenue v. Mirant
led that Section 112(A) of
n in determining the start
ming a refund/credit of
:ctions 204(C) and 229 of
1 provisions apply only to
. or illegal collection of
ed that: %

ner of Internal Revenue vs. Mirant Pagbilao
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The above proviso [Seci
clearly provides in no uncerts
input VAT payments not ¢
internal revenue tax due

a. ed within two years r(
of the taxable quarter when
made pertaining to the in
whether said tax was paid
puts it, albeit it erroneously
Sec. 112 (A), [P]rescriptive pe
close of the taxable quarter w
and not from the time the i
from the time the official re
when a zero-rated VAT taxpa
year after the pertinent trans:
has a year to file a claim for r
unutilized creditable input V.
would always be the end o
pertinent sales or transactic
when the input VAT was paid.

This case involves a clair
wutilized inp t tax arisire fron
for the second, third, —1d tourth
the taz "hle quarters closed on J
2009 and December 31, 2009,
years from the said dates, petitio
September 30, 2011, and Dec
administrative claim for refu:
Considerir~ that the administrat
on July 20, 201118, the administ
second quarter of 2009 was filed
the administrative claim for the
2009 was made on time.

Anent the timeliness of
Section 112(C) of the NIRC of 1¢
follows:

“SEC. 112. Refunds or Tax

(C) Period within which R
Taxes shall be Made. — In prop
shall grant a refund or issue t

'8 Exhibit “B”.

A) of the NIRC]
that unutilized
used for any
ayer must be
from the close
rant sales were
regardless of
s the CA aptly
‘he aforequoted
1ences from the
ales were made
* was paid nor
issued.’ Thus,
its input VAT a
d taxpayer only
:ax credit of the
eckoning frame
arter when the
ade, regardless
asis supplied)

> i 1 1

’s 5 5
s of 2009. As such,
2009, September 30,
vely. Counting two
until June 30, 2011,
31, 2011 to file its
the said quarters.
1 for refund was filed
im for refund for the
me, while the filing of
1d fourth quarters of

fund of the alleged

>r’s judicial appeal,
unended, provides as

“Input Tax. -

Tax Credit of Input
the Commissioner
-edit certificate for L
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creditable input taxes within one
from the date of submission
support of the application
Subsection (A) hereof.

In case of full or partial
refund or tax credit, or the |
Commissioner to act on the ar
prescribed above, the taxpayer
(30) days from the receipt of the
or after the expiration of the one
appeal the decision or the unac
Tax Appeals.”

Thus, the taxpayer may app
(30) days from receipt of the di
after the expiration of the one
period in case of inaction of ti
Revenue via a Petition for Review.

FF "ure to comply w™*" {
violates the doctrine of exhaustic
and renders the petition p. mati
of action, with the effect that
jurisdiction over the taxpayer’s p
in the case of Commissioner of In
Power Corporation!?, discussed tt

“Clearly, San Roque failed
waiting period, the time expr
Commissioner to decide whetl
Roque’s application for tax refun
that compliance with the 1
mandatory and jurisdictior
originally fixed at 60 days only,
the first VAT law, Executive Ord
on 1 January 1988. The waiting
days effective 1 January 1998
Reform Act of 1997. Thus, the
our statute books for more th:
San Roque filed its judicial cla

Failure to comply with tt
mandatory provision of law.
exhaustion of administrative
petition premature and thus wit
the effect that the CTA does not

' G.R. Nos. 187485, 196113, and 197156, February 12,

undred twenty (120) days
complete documents in
*d in accordance with

nial of the claim for tax
ure on the part of the
ication within the period
fected may, within thirty
ecision denying the claim
indred twenty day-period,
1 claim with the Court of

1 to this Court within thirty
ision denying the claim or
hundred twenty (120)-day
Commissioner of Internal

> 179-¢ 7 v ing period
of administrative remedies
> and thus without a cause
is Court does not acquire
ition. The Supreme Court,
rmal Revenue vs. San Roque
foregoing rule in this wise:

- comply with the 120-day
sly given by law to the
* to grant or deny San
or credit. It is indisputable
-day waiting period is

The waiting period,
s part of the provisions of
No. 273, which took effect
>riod was extended to 120
ider RA 8424 or the Tax
iting period has been in
fifteen (15) years before

120-day period violates a
violates the doctrine of
nedies and renders the
ut a cause of action, with
quire jurisdiction over the %

3.
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taxpayer’s petition. Philippine jt
cases upholding and reiterating 1

The charter of the CTA
jurisdiction is to review on
Commissioner of Internal Reve
refunds of internal revenue
prematurely files a judicial claim
the CTA without waiting |
Commissioner, there is no ‘decis
review and thus the CTA as a
has no jurisdiction over the apg
also expressly provides that if
decide within ‘a specific peri
‘inaction shall be deemed a d
tax refund or credit. It is the
inaction ‘deemed a denial,’ that
CTA for review. Without a de
deemed a denial’ of the Comr
jurisdiction over a petition for re

In this case, the administra
on July 20, 2011. Counting 1
respondent I 1 until November '
administrative claim for refund.
petitioner had until December 1
elevate its refund claim before tk
refund was filed before this Cous
judicial claim for the third and
timely filed.

The Court will now proce
compliance with the remaining re

As regards the first requisi
sales of services to Sony Ericsso
for the third and fourth quarter:
as zero-rated sales under Secti
1997, as amended, which reads:

“SEC. 108. Value-added
Use or Lease of Properties. —

(B) Transactions Subject to
following services performed i
registered persons shall be subje

sprudence is replete with
se doctrinal principles.

pressly provides that its
ypeal ‘decisions of the
le in cases involving ...
xes.” When a taxpayer
r tax refund or credit with

the decision of the
1’ of the Commissioner to
art of special jurisdiction
l. The charter of the CTA
1e Commissioner fails to
’ required by law, such
ial’ of the application for
mmissioner’s decision, or
: taxpayer can take to the
ion or an ‘naction xxx
sioner, the CTA has no

»

W,

e claim for refund was filed
' days from the said date,
, 2011 to act on petitioner’s
From November 17, 2011,
2011 or thirty (30) days to
Court. Since the claim for
on December 16, 2011, the
urth quarters of 2009 was

| to determine petitioner’s
lisites.

petitioner submits that its
Vlobile Communications AB
f taxable year 2009 qualify
. 108(B)(2) of the NIRC of

¢ on Sale of Services and

ro Percent (0%) Rate. — The
the Philippines by VAT-
to zero percent (0%) rate: L
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(2) Services other than
preceding paragraph rendered
business conducted outside
nonresident person not engaged
of the Philippines when the s
consideration of which is paic
currency and accounted for in ac
regulations of the Bangko Sentra

In the case of Commissio
Burmeister and Wain Scandin
Inc.?9, the Highest Tribunal held -
services to be considered VA’
108(B)(2) of the NIRC of 1997
102(b)(2) of the NIRC of 1977,
requisites must be met:

1. the services must be
manufacturing or repack

2. the payment for such
- ~ceptable foreign curr
accordance with the BSI]
and

3. the recipient of such se;
outside of the Philippines

Petitioner complied with the
to the Sales Promotion and Mas
petitioner was contracted to prov
implementation of marketing -
services to >ny Ericsson Mobile
services are not in the samr
manu’ turing or repacking of gc

The second requisite was a’
rendered during the third an
petitioner received foreign cur:
accounted for in accordance
reg lations, as evidenced by th

% G.R. No. 153205, January 22, 2007.
! Exhibit “N”.
2 Exhibits “AA-6” to “AA-17".

hose mentioned in the
o a person engaged In
e Philippines or to a
1 business who is outside
vices are performed, the
for in acceptable foreign
rdance with the rules and
1g Pilipinas (BSP);”

r of Internal Revenue vs.
nan Contractor Mindanao,
at in order for the supply of
zero-rated under Section
as amended [then Section
s amended], the following

her than processing,
3 of goods;

services must be in
cy accounted for in
rules and regulations;

ces is doing business

rst requirement. Pursuant
eting Services Agreement?!,
le sales promotion services,
ategies and other related
_ommunications AB. Such
category as “processing,

»

1s”.

) satisfied. For the services
fourth quarters of 2009,
1cy payments which were
vith the BSP rules and
official receipts?? issued by/
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petitioner to Sony Ericsson M
Bank Transaction Summary of
Bank Statements?4.

Petitioner likewise compli
was jointly stipulated tk
Communications AB, to whom
a corporation organized and ex
and is doing business outside
corroborate the same, petition
of Non-Registration of Sony ™ :
AB26 and Sony Mobile Comm
Philippine Securities and Ex
Certificate of Registration28
Communications AB issued
Companies Registration Office
the Articles of Association*
Communications International
head office and Sony Ericsson
two separate corporate entities.

Therefore, petitioner’s st
qu - ters of 2009 in the - ygrej
(P41,262,961.10 plus P35,5¢
Mobile Communications AB,
client, which are properly sup
official receipts, qualify for \
108(B)(2) of the NIRC of 1997, :

The Court shall now
complied with the second reg
refund/tax credit of input
incurred input taxes in relation

Petitioner reported input
quarters of 2009 in the aggre
details of which are as follows:

 Exhibits “11-5” to “11-14”".

** Exhibits “HH-6” to “HH-11".

** Supplemental Joint Stipulation of Facts, docket, p.
*® Exhibit “MM”

*7 Exhibit “NN”

*® Exhibit “O”

** Exhibit “Q”

% Supplemental Joint Stipulation of Facts, docket, p.

_ommunications AB, the
d Remittances?3, and the

h the third requisite. It
iony Ericsson Mobile
mer rendered services, is
ander the laws of Sweden
1ilippines.?5 In order to
ymitted the Certifications
Mobile Communications
ions ABZ27 issued by the
e Commission and the
Sony Ericsson Mobile
lagsverket, the Swedish
ioner likewise presented
Sony Ericsson Mobile
Sweden to prove that its
Communications AB are

r the third and fourth
no -t of 76,800 "54 7S
.18) to Sony Ericsson
ole non-resident foreign
- by valid VAT zero-rated
rro-rating under Section
nded.

1ine whether petitioner
for the entitlement to a

i.e., whether petitioner
d sales.

for the third and fourth
mount of P7,570,486.68,
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was to be carried over or app
quarter of 2012.

WE.LRTFORE, premis 3 C
for Review is hereby PARTIAI
respondent is hereby ORDERE]
TAX CREDIT CERTIFICATE
reduced amount of P4,120,27
unutilized input VAT attributab
third and fourth quarters of 20(

SO ORDERF™.

7
ANTLIA

WE CONCUR:

é%(m' C. Ctoiat, G
JUANIT- = ~AST-<~"4, JR.

A33001ate Justice

AT 1

I attest that the conclusic
reached in consultation before
writer of the opinion of the Cows

CERTIF]

Pursuant to Section 13,
and the Division Chairperso
certified that the conclusions
reached in consultation before
writer of the opinion of the Cou

the succeeding second

red, the instant . ctition
RANTED. Accordingly,
!EFUND or TO ISSUE A
or of petitioner in the
‘epresenting petitioner’s
; zero-rated sales for the

TANGCO-MANALAST "3
sociate Justice

&

SAESAR A. CA™ ™"V~
Associate Justice

v

the above Decision were
1se was assigned to the
ision.

b . Qe gz
T'O C. CAST* DA’

Associate Justice
Chairperson

N

VIII of the Constitution
testation, it is hereby
e above Decision were
1se was assigned to the

Presiding Justice



