REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QUEZON CITY

ATLAS CONSOLIDATED MINING
& DEVELOPMENT CORPORATION,
Fetitioner,

- versuEs C.T.A. CASE NO. 4028

COMMISSIONER OF INTERNAL
REVENUE,
Fespondent. /

L e -

This is a petition to review the decision of
respondent clated December 11, 198% denying
petitioner’ - protest against the deficiency 7income
tax assessment in the aggregate amount of
F49,607,025.15 including interest, for the tax
vears 1975 and 197&.

The pleadings of the parties and records of
this case show that petitioner 1is a domestic
corporation engaged in the business of mining and
selling copper concentrates derived therefrom in
the local and foreign markets. Fetitioner is a
BOI-registered enterprise under Republic Act 5186,

otherwise known as the Investment Incentive Act.
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For the years 1973 and 1976, petitioner filed
on time its income tax returns as well as the
aquarterly income tax returns (Exhs. B, B-1 +to
B-6~-a; C, C-1 to C-8; pp. 4-3%, Folder 1I, BIR
records) . Upon  verification of its income tax
returns  for those vyears, respondent’s esaminers
reported the following discrepancies, among others,

to wits:

1973 Tax Year

1. Additional FPaid-in-Capital - F12,961,999.00
2« Double Deduction of Shipping Cost -~ 14,416,678.00
Z. Taxes, Licenses and Fess - 12, 135,00

1976 Taw Year

(1) Cost Centers

1. Crushing Flant Cost - F'oooo1a9,007.20
Mining Costs - 1,054,825.10
Drilling Costs - 1,470,479.11

Total Charges - P 2:.694,911.41

mJ

(2) Taxes, Licenses and Fees ™ &, D06, 00
%) Accelerated Depreciation - Fél 282,871 .00

(4) Unrecorded/Underrecorded Sale
of Fower - Foo982,141.93

(2) Unrecorded other income

(Commissions) - Fooooa07,730.00
(6) Loss on Disposal of Assets - Fo439,752.13
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Also allegedly disclosed in the investigation

are:

a)l the failure to withhold the 15% tawx-—
at-source on interest on loans from
Mitsubishi Metal Corporation, a non-
resident foreign caorporation and

t) 19% deficiency interest on guarterly
basis on the income tax due for the
first 3 quarters of 197%.

(Exh. B, pp. 118-128, Folder 11, BIR records).

On the basis thereof, a deficiency assessment

letter with assessment notices for 1975 and 19764
dated December 19, 1980 was issued against

petitioner as follows:

1978 Deficiency Income Tax F1%,613,273,28
1976 Deficiency Income Tasx 32,694,406 .60
19759 & 976 Deficiency Withholding

Tax 2,169,252.68

1st, Ind &
Ird quarter Deficiency Corporate
of 1973 uaterly Income Tax 1,126,132.59
TOTA. DEFICIENCY  F49,603,025,15

(Exh. D, pp. 168-180, Folder 1I, BIR records)

On February 11, 1981, petitioner protested

assessment (Exh. H, pp. 203-214), Folder 1II,

the

BIR

recards) but the same was denied by respondent in a
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letter dated December 11, 19853 (Exth. I-1, pp.
227230, Folder 1I, RIR records).

Hence, this appeal.

The question raised is whether or not the
deficiency e liability in the amount of
F49 HOE,023.10 assessed by respondent against
petitioner is proper.

Set forth are the items in controversy and

accordingly discussed.

Re: 1975 Deficiency Income Tax

(a) Additional Paid—iIin Capital — P12,961,992.00

Acdmitliedly, petitioner was formed as a result
of the merger of three original mining
corporations, namely, IXL, Antamok and Masbate Gold
Mines whose shareholders were required to exchange
their o©old shares for eqguivalent shares in the nex
corporation. It appears, however, that not all the
stockholder surrendered their certificates. These
unsurrendered or unconverted shares were then put
up for sale by petitioner and as of 1973, the
proceeds thereof as well as the cash dividends
earned amounted to F12,961,999.00 which petitioner

treated as non—-taxable additional paid—-in capital
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on the ground that said amount is nothing more than
the participation or equity of numerous unknown
stockholders, up to the year in question.
Respondent, on the other hand, determined that
the amount is part of petitioner’'s gross income
taxable under the law.
We agree with respondent.

1 While petitioner argusd that said amount is
merely the participation or equity of uwunknown
stockholders, yet, it cannot be denied that cash
flow from the disposition of those unconverted
shares which benefited petitiorner. It must be
noted that the gross income which is required to be
reporteﬂ is income in the broad sense less income
which is by statutory definition or otherwise
exempt fror tax imposed by law (See Sec. 76, Rev.
Regs. No. 2). Moreover, 'gross income" as defined
in Section 29(a) of the National Internal Revenue
Code includes gains, profits, and income derived
from salaries, wages, or compensation for personal
services of whatever kind and in whatever form

paid, or from professions, vocations, trades,

businesses, CcCOommerce, sales, or dealings in
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property, whether real or personal, growing oul of
the ownership or use of or interest in such
propertys; also from interests, rents, dividends,
securities, or transactions or any business carried
on for gain or profits, and income derived from any
souwrce whatever.,

The amount of F12,961,999.00 should therefore

be taxable as part of petitioner’'s gross income.

(bl Double deductions of shipping

Fetitioner claimed <said costs as special
deduction under Republic Act Meo. 9186 in relation
to F.D. No. 667. Respondent, however, disallowed
the amount allegedly for lack of sufficient
justification.

On the basis of the unrefuted testimony of
petitioner’'s witness during the hearing of
September 17, 1984 (t.s.n., pp. 17-21) and the
evidence presented (Exhs. 0 to 0-4 & Q) which
indicate that petitioner transported its products
on board vessels of Fhilippine registry, we are
convinced that it bas adequately justified the

deduction. As can be gleaned from the records,
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petitioner is a recistered enterprise, and as such,
it is allowed double deduction for shipping cost
incurred in  commection with exportation of its
products, when shinments are made on board vessels
of Fhilippine regisbry under Section 2(a), FRepublic
Act No. 81863 Section I, F.D. MNMo. 667, The amount
of FP14,416,678.00 should therefore be allowed as

special deduction.

(c) Taxes, lLicenses and Fees — P12,135.00

Fetitioner olaimed this oot as deductible

busine

expense under minorea) claims  bhut  was
disallowed by respondent treabing the same as pre-
operating expense which should be capitalized.

To our mind, the fact that said amount was
charged under mineral claims is of No CcOnsequUence.,
hecause as a general rule, all taxes are deductible
except those wilth respect to which the law does not
permit cdedurtion. Flareover, it has been
established by evidence that duwring the year in
question, petitioner WARs no longer at its
2uploratory o development shage bt already

wisting (See t.s.m., p. 36, Sept. 17, 1986; Exhs.

J ot J-1 & H-2). The amount of F1L2,13%.00 should
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be allowed as deductible eupense.

Re: 19276 Deficiency Income Tax

(a) Various costs centers — P2,694,511.41

It appears that petitioner charged this amount

to costs centers which consist of:

Crushing plant costs — F  169,007.20
Mining costs -~ 1,084,825.10
Drilling costs - 1,470,679.11

TOTAL -~ P2,694,511.41

Respondent disallowed the total amount claimed
on the ground that petitioner’s entries resulted in
a double take-up of the item, i.e., first, a charge
to particwlar cost centers, and second, a charge to
freight ar!r\ (dling account.

In assailing said disallowance, petitioner
presented a series of entries made in the following
journal vouchers to show that there was no double
deduction -

JV 12-294 (Exh. F)

Various cost centers ~ F2,694,511.41
Materials and supplies - P2,694,511.41

To char ye endusers for customs
duties declined by the EOI,

JYV 12295

Cost of sale, copper — F2,694,311.41
Copper- concentrates — cost F2,694,511.41
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To take up adiustment on cost of
sales, copper Dec. 76

JVOL2-T1E (Euxb. F1)
Materials & Supplies

- P2, 64,511 .41
- aales - COpper F2,694,511.41

JVO LT
Copper concenliate -
cost o R AT ELL L AL

Cozt of sales-copper Fa, 674,511 .41

JV 12924

Freight and handling — F2,6%4,511.41
Materials & Supplies
Inverytory FR2.,694,511.41

Toy transfer  bto current aceount:
allocation of customs duties
frrom inventory account when it
should bave been to freight and
handling account,

and  arguesed that respondent erred in falling to
consider JVY 12-313 as part of the investigation.

We disagree.

While petitioner has presented the foregoing
series of entries made in the jourmnal vouchers, a
careful examination thereof, particularly Exh. F-1,
however, disclosed some material alterations,
apparently made in different handwriting, thus:

al O the upper left-hand corner of

Bk, -1 4 the original entry -~
Freight & Handling" was cancelled

and substituted with "Material &
sSupply Inventory" and

- 144
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b))
A

thew
12294
Since

ey

23
an the material

ineffective as a
be disregarded

of F2,694,511.41

(b)
Considering
the

premised on

item far 1974
likewise rule
he allowed

[ag:

(c)

Respondent
that petitioner
Internal
depreciable
contention

WL o

evidence which

L
b, 19745,

Investment

te original
sount
instruction
Mr .
substituted

and

Taxes,.

theat

a deductible

Accelerated depreciation

Revenue

assets

Incentive

"To relocate
JV 12294 per
FoT. Tacandong
was cancelled and

"To reverse JV

notation
o harg of
of M.
Cajoles"”
with

oyen

i

planation was offered by petitioner

alterations, we find the evidence

reversing entry. Hence, it should

the disallowance of the amount

austained.

License and Fees — P&,306.00

that

this disal lowance wa

same  ground that for similar

A

which the Court is allowing, we

the amount of P&, 306,00 should

for 1976.

@MlaEnse

- P&1,282,871.00

disallowed this item contending

failed to potify the Bureauw of

and furnish it with the list of

to be depreciated. This

however, belied by petitioner’ e

Fowed that in a letter date January

af which was ackinowledged by the

Group, Bureau of Internal
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Revenue, petitioner informed the said office that
beginning the calendar year 1978, it will avail of
the accelerated cdepreciation incentive henefit
under Section 7(bh) of Republic Act Neo. 5186 by
depreciating i1ts fixed assets twice as much as the
normal rate of depreciation (Exh. Q). In short,
petitioner exercised its option for allowance of
accelerated depreciation under Section 7(bh) of
Republic Act No. 5186 and  complied with the
requirement thereof.

The amount of F1,282.871.00 showld therefore

e allowed.

(d) Income from sale of Powmer — P952,141.93

In idits 1976 dincome  taxr retwn, petitioner
reported the amount of F45,4058.,00 from the sale of
power (Exh. R-3, p. 53, Folder I, BIR records). In
explaining bhow this was arrived at, petitioner
presented the entries in the trial balance print
out allegedly taken from its Cebu office to show
that from the =ale of power 1in the sum  of
F4,952,218.58, the cost of power in the amount of
F4,548,760.97 is deducted and the difference, which
is FA4Z,487.65,. is the amount it reflected in the

return.
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Reaspondent on the olher band, insists that
from the  transaction the total amount of
F995,5399,.58 was realized, hence, the unreported
income . He maintains that as ascertained by the
examiners, the cost of power vas PL,696,617.00, and
since petitioner olaims the sum of F4,548,760,.97 a
much bigger amount withowt presenting said costs
report as & ‘dence Lo show that the examiners were
wWEONg, the presumption of correctness of the
assessment applies.

We agree wilth respondent.

The rule is well settled that the
Commissioner’ & assessment 1s presumptively correct
and the burden of proof is on the part of the
taxpayer to show the contrary. Thus, it has been
repeatedly stated that the burden of proof is on
the taxpayer contesting the validity or correctness
of an assessment to  prove not only  that  the
Commissioner is wrong but he (taupayer) is right
(Lino Gutierrez vs. Collector of Internal Revenue,
C.T.A., Case No. 504, January 38, I%¢2; Tan Guan vs.
Court of Tax Appeals, [~3P3&76&, April 27, 1R&7,
1?7 SCRA R03). In other words, the taupayer is

required to do more than come forward with the best
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- 1% -

evidence obtainable to overcoms the presumption.
Conformably to the doctrine therefore, the
unreported income from the sale of power in the
case at bar, in the amount of PFI5ER,141.93 as found

by respondent should be wupheld.

(e) QOther income (unreportedl} —~ P407,730.00

As a result of the waiver by Honglkong Shanghai
Banking Corporation of the commission in the sum of
FA4O7 , 730,00 due it from petitioner for the period
1971-197Z% and on the theory that said commission
was previouw ly booked as expense respondent asserts
that it should be credited back to income and
returned for tax purposes in 1976.

However, a careful study of the evidence on

record failed to show that such commission expense
bl b 20 3 o) bt T PRty s g s
1976 "as pointed out by |::\e'titi(:meer-a!z g [ 47
p w an
- . : ¢ g
T-44; Exhs., B & C). Since the (
(7 2
imputation of this income would form part of the U

was deducted in

(See t.s.n., pp.

assessment which will determine the tax liability
of the taupayer, it must be based on actual facts
and not on mere assertion, though logical it maybe.

The amount of F407,7Z0.00 shouwld not therefore

be considered as unreported income.
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14

(f) Loss on disposal — P439,752.13

Respona . nlt  disallowed this deduction mainly
for the reason that it arose from the demolition of
the main office, bodega or building to give way for
the erection of another structure, so that the
expense should be capitalized.

As explained by petitiomner’'s witness during
the hearing of this case on September 17, 1986:

Q. The last item in 1976 is loss on

rlisposs explain  to
the (Cou this amount?

T owhat
A Yess .
This deduction in disposal of fiwed

assets was disallowsd by the
Examiner.

According them when  these old
buildings were to be demolished
to give WAy to rew
construction, that cost should
he taken wup as part of the new

aanasel .

In this case, these old buildings
and badegas We e demolished
after the construction of new
bhuildings which we e rnot
intended to give way to new
structures.,

Qo You did not construct a new office
huilding and bodgega?

A That is right . =iy,
. What 1 T e FE A fo t e

demolition of the old building
and hodega™
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A1 Yes.

The old office building and
wWere demol ished hecause

deafening noise from
Rall Mills situated

bodega
of

Dasscon
nearby.

They decided to vacate this and
transfer to some other place.

. What is the ag
this Dasscon?

A. They are crushing ores.
(. Crushing ores?

A Yes, Sir.

dvity  conducted  in

Q. What machineries are they using?

. Crushing balls ...

. What obher iLtems  constitute

loss an disposal?

(A8 We2 also have aggregate
o f original va lue

this

plant
of

FL,0RE,498, 25, The iron reco-

verec  from  this,  we
which were oredilted
department which made

this scrap iron.

2. So this old plant was not
with a new plant?

(A Ny sir.,

(3 How about equipment, pick-up.
item 255. What is that®?

A, Net bock value of pilick-up
wear and tear.

G S0 This was no Longor asecd?

150

cult and
wal ued atl fair market

value

to the

use of

replacerd

This

due to
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1 &

A, Yes, Sir.

Q. How did you treat it?

A. The nelt value was written off.,
Q. Declue berd?

A. Yes, sir.

Gl How about  this machine shop and
foundry eguipment?

A, These were eguipment no longer on
operation or existent.

This was reported by the department
which used these machineries.

(tvs.n.y, pPp. 44-47, hearing of September
17, 1986).

Considering that the testimony wWas not
contradicted by respondent, the amount of

FAZF, 752173 should be allowed as losses.

Re: 157 Hithholding Tax At Source, 1275 and
19

The cies tion inveolved regarding this
particular item, iz whether or not interest income
derived from 1aon extended to petitioner by
Mitsubhishi Metal Corporation is exempl from
withholding tax pursuant to Section 29(B)Y(7)(a) of
the National Internal Revenue Code.

As sald gquestion is the same as that resolved

in Mitsubishi Metal Corporation and Atlas
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Consolidated Mining & Development Corporation vs.
Commissioner of Internal Revenue, CCTA Case No.

2801, April 1

(s

e IRR0, where this Court held that
interest payments macle vy Atlas Mining &
Development Corporation on the loans obtained from
Mitsubishi Metal Corpaoration are exampt from
withholding tas at source since the actual and
wltimate creditor is  the Buxport-import Bank  of
Japan, on the same vein, we rule that the interest
income in the emount of F2,1469,2002.468 in the case
at bhar , sl d likewise bea axempt from the

withholding tax at source.

Re: 1975 Deficiency Corporate Quarterly
Income Tax — P1,126,132.59

Thie deficiency for the first, cecaond and

third guaprbters of 19790 wae asenssed by respondent
cdue  to bthe ohange  an the expansion reinvestment
allowance granted to petitioner under Republic Act
No. 3184 from a pioneer status which is allowed 73%
deduction to a non-pioneer status which is allowed
Z7rRY deduaction. Since petitioner. according to
respondent, avalled of the full 75% rate instead of
I7 0w, it overshot the allowable deduction, hence,

the deficier "v.
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We agreea.

F e cam it cuarterly  and final income tax
returns for 19753 and the evidence presented, it
appears  that petitioner deducted the amount of
F144,887,470.00 as expansion reinvestment allowance
which 1is eqguivalent to 754 of its investment of
FLYG, 349,260,000 iy Lhe oapper amel ter  project,
otherwise  known as PASAR, @A pLOnesr project.
Somehow, salc project Wa s discontinued, and
petitioner shifted its investment to the Carmen
project, & non-pioneer Qe . Thus, upon
investigation, respondenlts examiners disal lowed
the deduction of the full 7H4.

While petitioner asserts that the
recommendal fon was not approved by respondent and
the Fiscal Incentive Review PBoard (FIRRB), the
records however, showed otherwise. It appears that
the Board of Investment (BOI) reduced petitioner’'s
reinvestment allowance for 1975 to F73,443,735.00,
equivalent to 2777 of its investment which was
shifted to the Carmen project (pp. 89 & 90, Folder

I1, RIR records). The reduction was also passed

[

upon by the F al Incentive FHeview Board (Exh, 2,

p. 148, Folder 11, BIR recaords).
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. J t.? —

In view thereof, we are of

the recomputation of petitioner’ s

tax for the first, secornd and

1975 is arder and the

in

F1,126,132.599, proper.

Accordingly, petitioner’'s

taxx for 1973 and 1976, wel 1

corporate  quarterly income tax

second and  third guarters of 1975

forl Lo
197

Nelt, incomes per retorn

Add: Additional income:
Acdditional paid in capital

Met income per decision

Income tays due thereon

Lesms:  Amount paid

Ralance of tex due

il s

1976

Mt income per retarn
Acdd: Disallowances/Additional
Income
Various costs
Income from sale
of  pewwer:

F2,694,511.41
FL982, 141,92
Income tax due thereon

less:  Amount paild
Halance of tax due

154

thye

aquarterly

deficiency

deficiency

for

PEFSUasion

third guarters

assessment

the
the

are computed

F'oo 7 730, 025,00

12,961,997 .00
B0, 682, 022,00
F 7,278, 708.00
e G UK, QO
Fo4, 56, 700,00

172,614,000

P 6,456,714, 00

Fro99, 721, 516,00

68,169,354
P 4,008,859 .27
T4, TERL S0, 00
P 1,286,529.00

that

incame

of

of

income
deficiency

first,
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Adds 147 int. fr. 4-01577

Ist Guarter - 1975

Tamabhle income per decision F© 0,219, 4750, 00
Corporate quarterly income tax
chuie thereon 10,574 20000
less:  Amount paid 849,618 .00
207 al lowance
for errors 2a L1, 8450, 00 B, Hn AT
Balanaoe o4, &0 B
fAd: 19% int. fr, Sel0-75
to 41576
Total
Less: Anount already a
AMCUNT STIL. LG & COLLECTTILE

Znd oarter
Taxabhle income per declision Fro11 521 227 .00
Corporate quarterly income tau
dug thereon 4,009 ,929.00
Less:  Amount paid F S I
207 al lowance
for errors e 3005 FBG 00 808 ,986.00
Balance ' R 225 245,00
Add: 154 int. fr. 8-30-7%
to 41576 00, 754 .13
Total P E,524,697.13
Less:  Amount already assessed R P4, ()
AMOUNT STILL. DUE & COLECTIRE - 075, 17

ard Cuarter:

Tarable income per decision F 14,011 ,2352.,00
Corporate quarterly income faxd
cdue thereon 4,901 454,00
lLess:  Amouant paid F A
2 allowance
for errors 980
Balance F

B7.00
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=3
eleds L5Y% Tk, fes L1-T0-78

to L B-Th M2.154,51
Total 4,140,301 ,81
Less:  Amount already assessed S.9221,147 .00
AMDINT STILL DUE & (XLLECTIH.E F 219,154 .51

WHEREFORE, petitioner Atlas Consoclidated
Mining & Development Corporation, is hereby ordered
to pay to respondent Commissioner of Internal
Revenue the aggreqate amount of P?,409,033.77 as
deficiency income tax for the years 1975 and 1976
deficiency corporate quarterly income tax for the
first, second and third quarters of 1975, plus
surcharges and interest incident to delinquency
pursuant to the provisions of Section 31(e)(2)(3)
of the National Internal Revenue Code, as amended.

S0 ORDERED.

Guezon City, Metro Manila, April 28, 1989.

(e

ALEX EVES
Associate Judge

WE CONCUR:

Fresidifhg Judae

(on leave)
CONSTANTE C. ROAQUIN
Associate Judge
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CHERTIFICATIOMN

I hereby certify that this cecision Was
reached after due consultation among the members of
the Court of Tax Appeals in accordance with
SBection 1735, Article VIITD of the Constitution.

AMANTE A ILLER

Fresiding Judge
Court of Tax Appeals



