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CASTANEDA, JR., J.:
For review on appeal are the Decision’! and the Resolution? of the Special

First Division of the Court of Tax Appeals (CTA Special First Division) dated 2=

! Penned by Associate Justice Caesar A. Casanova (now a member of the CTA Second Division), and
concurred by Presiding Justice Ernesto D. Acosta and Associate Justice Lovell R. Bautista (now the
Chairperson of the CTA Third Division); Rollo, pp. 29-49.

2 Rollo, pp.50-54.
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Petitioner is the branch office of Mitsubishi Corporation, a
corporation duly organized and existing under and by virtue of the laws of
Japan, *~ jally "hori " by tI  Philippit  ~ i
Commission to operate as branch office in the Phiuppines witn omice
address located at the 14" Floor, Locsin Building, Makati Avenue corner
Ayala Avenue.?

While respondent is the Commissioner of Internal Revenue who is
duly appointed and empowered to perform the duties of his office,
including, among others, the duty to act on and approve claims for
refund or tax credit of overpaid internal revenue taxes as provided by
law, with office at the BIR National Office Building, Diliman, Quezon City.*

Through an Exchange of Notes between the Government of
Japan and the Government of the Philippines dated June 11, 1987, it was
agreed that a loan amounting to Y40,400,000,000 will be extended to the
Republic of the Philippines by the then Overseas Economic Cooperation
Fund (OECF), now the Japan Bank for International Cooperation for the
implementation of the Calaca II Project. In paragraph 5(2) of the said
Exchange of Notes, it was stated that:®

“The Government of the Republic of the Philippines,
will, itself or through its instrumentalities, assume all fiscal
levies or taxes imposed in the Republic of the Philippines on
Japanese firms and nationals operating as suppliers,
contractors or consultants on and/or in connection with any
income that may accrue from the supply of products of Japan
and services of Japanese nationals to be provided under the
Loan.”

Subsequently, the OECF and the Government of the Republic of
the Philippines entered into a Loan Agreement (Loan Agreement No. PH-
P76) dated September 25, 1987 for Y40,400,000,000.00 for the
implementation of the “Calaca II Project”.®

On June 21, 1991, the National Power Corporation (NPC) and
Mitsubishi Corporation (MC), petitioner's head office in Japan, entered
into a Contract for the engineering, supply, construction, installation,
testing and commissioning of one (1) x 300 MW Batangas Coal-Fired }7’:/

3 Joint Stipulation of Facts and Issues (JSFI), paragraph 1, Division Docket, page 142; respondent in this en
banc case.

4 JSFI, par. 2, Division Docket, p. 143; petitioner in this en banc case.

> Exhibit “EE”.

6 JSF1, par. 3, Division Docket, p. 143.

7 Exhibit “FF”,

8 JSF1, par. 4, Division Docket, p. 143.
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Thermal Power Project II at Calaca, Batangas (Calaca II Coal-Fired
Thermal Power Project).’ Article VI of the Contract provided that:'°
o 1 I D "Porl” h1of I atri T P
for Phase I is runaed by OECF Loan No. PH-P76. Any Foreign
Currency Portion of the Contract which is not covered by
OECF Loan No. PH-P76 shall constitute as Phase II of the
Contract. Corporation (NPC) shall secure additional financing
from OECF for Phase II within one (1) year after the date of
Contract effectively.”

Thus, a second Loan Agreement (Loan Agreement No. PH-P141)*
dated December 20, 1994 for the amount of Y5,513,000,000.00 was
entered into between the OECF and the Government of the Republic of
the Philippines for the additional funding of the “Calaca II Project”.!?

From 1994 to 1998, during the construction of the project,
petitioner incurred input Value-Added Taxes for its domestic purchases
and importations of goods related to the construction and implementation
of “Calaca II Project” reflected in the following Quarterly VAT Returns
filed on the dates specified as follows:*?

| Quarter | Date Filed
o Acimebae 4004 | Artpb~r 71 1004
inua
April ¢y, 199>

2||u Muimebae 100G Tk 1N ANNC

3" wuaiei 1930 | Ouwuer 1y, 199d
4™ Quarter 1995 | January 22, 1996
1% Quarter 1996 | April 22, 1996
2" Quarter 1996 | July 22, 100 |

39 Quarter 1995 | Netnbnr 20 L 5ug

4™ Quarter 19 997 |

1% Quarter 19y, Apin 21, 13397
2™ Quarter 1997 | July 17, 1997
3" Quarter 1997 | October 15, 1997
4™ quarter 1997 | January ' 1008 |
1% Quarter 1998 April 2/, 1930

Petitioner received on December 22, 2003, more than eight (8)
years from the completion and turn-over of the “Calaca II Project”, the
Bureau of Internal Revenue's Formal Letter of Demand” dated November
28, 2003 and Formal Assessment Notices dated November 4, 2003 for y@

% Exhibit “DD".

10 35FI, par. 5, Division Docket, pp. 143-144.
! Exhibit “GG”.

12 3SF1, par. 6, Division Docket, p. 144.

13 JSFI, par. 7, Division Docket, pp. 144-145.
14 Exhibit “W".
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fiscal year ending March 31, 1998 regarding the alleged internal revenue
tax liabilities:*®

vp ST T Amournt
lexupe As (including increments
Expanded TFD-98-WT-176-03

Withholding Tax P1,743,965.62

TFD-98-WT-177-03

Value-Added Tax

TFD-98-VT-173-03

96,151,087.88

TFD-98-VT-174-03

TEM A0 TT 170 N2

TnrmrAarma Tay

202 788.00
41.50

Respondent’s reasons for these assessments are as follows:

a) Expanded Withholding Tax (P1,743,965.62):

i) Failure to comply Sec. 2.57 of RR #2-98, per Sec. 57 of the
NIRC, as amended, on certain income payments;

i) Penalty for late remittance of taxes withheld for failure to
remit taxes withheld from KTK Fujiwara arising from Visayas
Project within time required by Sec. 58 of the Tax Code.

b) Value Added Tax (P96,151,087.88)

i) Failure to comply with Sec. 108 of the Tax Code, as amended
on your receipts from Philippine Automotive Chemical;

ii) Failure to comply with Sec. 4.104.1, par. 2 RR No. 7-95 per
Sec. 110 (A)(3)(b) on transactions involving Batangas Project, a
certain portion of which is OECF funded, exempt from VAT under
international agreement to which the Philippines is a signatory,
as provided by Sec. 109 of the National Internal Revenue Code;

iii) Penalty for late payment of VAT on receipts from Batangas
Project within the time required by Sec. 114 of the Tax Code.

¢) Income tax (P306,788.00)

i) Failure to include income from Philippine Automotive Chemical
as part of taxable income subject to tax per Sec. 31 of the Tax

Code. %

15 JSFI, par. 8, Division Docket, p. 145.
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pro’

granted or denied petitioner’s protest.'’

On January 21, 2004, petitioner filed its Formal Protest to the
aforementioned assessments to the Bureau of Internal Revenue.
" cited the following grounds:*®

The

a) The assessments are barred by prescription since they were
made beyond the period of three (3) years from the date the

corresponding VAT returns were filed,

b) The total accumulated input VAT amount used as basis of
the disallowance of the input VAT attributable to the OECF-

funded portion of the Project by the examiner is incorrect;

¢) OECF-funded projects are not exempt from VAT, and

d) The Philippine government has committed not to utilize the

proceeds of the OECF Joan for the payment of taxes.

Despite the lapse of the 180-day period from its receipt on
January 21, 2004 of the protest, the Bureau of Internal Revenue has not

Petition for Review'® on August 18, 2004.

Hence, petitioner filed the

Respondent in its Answer'® filed on October 26, 2004, interposed
the following Special and Affirmative Defenses:.

“7. The assessment notices for Deficiency
Income Tax in the amount of P306,788.00, Deficiency
Withholding Tax in the amount of P1,743,965.62, and
Deficiency VAT in the amount of P96,151,087.88 were
issued in accordance with law and regulations;

8. Petitioner failed to comply with the provisions
of Section 2.57.2 of Revenue Regulations No. 2-98 in
relation to Section 57 of the Tax Code, as amended, on
certain income payments. Thus, an assessment for
Deficiency Expanded Withholding Tax in the amount of
P1,743,965.62;

9. Petitioner failed to remit taxes withheld from
KTK Fujikura arising from Visayas Project within the period
provided for by Section 58 of the Tax Code, as amended.
Hence, a penalty for late remittance of taxes withheld was

imposed. /@b

16 JSFI, par. 9, Division Docket, p. 146.
17 JSFI, par. 10, Division Docket, p. 146.
'8 Division Docket, pp. 1-10.

19 Division Docket, pp. 93-97.
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10. Petitioner's receipts from  Philippine
Au" noti Toni v not ~° ° " " VAT in
violation of Section 108 of the Tax Code, as amended;

11, Petitioner failed to comply with the
provisions of Section 4.104.1, paragraph 2 of Revenue
Regulations No. 7-95 in relation to Section 110 (A)(3)(b),
on transactions involving ~ "angas Project, a certain
portion of which is Overseas Economic Cooperation Fund
(OECF) funded. The said transactions are exempt from
VAT under international agreement to which the Philippine
is a signatory, as provided by Section 109 (g) of the
National Internal Revenue Code, as amended.
Accordingly, a proportionate amount of input VAT
applicable to the said transaction was disallowed;

12. A penalty for late payment of VAT on
receipts from Batangas Project was imposed against the
petitioner, pursuant to the provisions of Section 114 in
relation to Section 248 of the National Internal Revenue
Code, as amended;

13. Petitioner failed to include income from
Philipp Au tive Cl ~art of taxable ince @
subject to as provided by Section 31 of the Tax Code.
Hence, an assessment for the Deficiency Income Tax in
the amount of P306,788.00;

14. Petitioner’s VAT returns being erroneous are
deemed false returns. As such, the right to assess is ten
(10) years from the discovery of the falsity of said returns
pursuant to Section 222 of the Tax Code, as amended.
The falsity of the returns was discovered when the BIR
examiners submitted their report of investigation on July
16, 2001. Hence, the right to assess has not prescribed.

15. Finally, it is well-settled rule in taxation that
assessments are prima facie presumed correct and made
in good faith. The taxpayer has the duty of proving
otherwise, and in the absence of proof of any irregularities
in the performance of official duties, an assessment will
not be disturbed.”

Notice of Pre-Trial Conference® issued on November 12, 2004,
which set the Pre-trial Conference on January 14, 2005 was received by ;V

2 Division Docket, p. 99.
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petitioner on November 17, 2004 and by respondent on November 22,
2004.

Petitioner filed its Pre-Trial Brief' on January 11, 2005, while
Respondent’s Pre-Trial Brief?* was filed on March 1, 2005. Pre-Trial was
held on March 4, 2005.7

In a Resolutior?* dated May 5, 2005, the parties’ Joint Stipulation
of Facts and Issues”™ filed on April 29, 2005 were approved. Hence, the
parties were ordered to proceed with the trial on the merits.

On November 15, 2006, petitioner filed a Motion for Judicial
Notice®® which prayed that this Court take judicial notice of the records of
CTA Case No. 6139.

After presentation of its evidence, petitioner filed its Formal Offer
of Evidenceé’” on April 27, 2007, which the Court resolved to admit in a
Resolutior® dated June 18, 2007.

While respondent’s Formal Offer of Evidence® filed on April 3,
2008 was resolved in a Resolutior’® dated May 30, 2008.

Petitioner's Memorandum® was posted on July 9, 2008 and which
wasre vedonJuly "=~ ~108.

However, on July 16, 2008, petitioner filed a Motion for the
Suspension of the Collection of Taxes>* Respondent filed its
Comment/Oppositior of August 7, 2008. Petitioner filed its Reply (Re:
Comment/Opposition dated 5 August 2008)** on August 26, 2008

Respondent’s Memorandum™ was filed on August 5, 2008 and

was received on August 11, 2008. %

2L pivision Docket, pp. 100-114.
22 pjvision Docket, pp. 125-132.
23 Dpivision Docket, p. 135.

2% pjvision Docket, p. 151.

%5 Division Docket, pp. 142-149.
% Djvision Docket, pp. 196-204.
7 Division Docket, pp. 364-378.
3 Djvision Docket, pp. 380-381.
2 Division Docket, pp. 419-421.
30 Djvision Docket, p. 426.

3! Division Docket, pp. 483-522.
32 Division Docket, pp. 524-534.
33 Division Docket, pp. 550-559.
34 Division Docket, pp. 581-595.
3> Division Docket, pp. 561-578.
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On September 3, 2008, petitioner filed a Motion for Leave to File
and Admit Reply (To Respondent’s Memorandum®, with attached Reply
(Re: Respondent’s Memoranadum dated 4 , ) S | tin
an Order® dated September 9, 2008, grantea tne same and accordingly
admitted it to the records of the case.

In a Resolutior’® dated September 30, 2008, the Court granted
petitioner's Motion for the Suspension of the Collection of Taxes, subject
to the posting of a bond.

Hence, petitioner filed its Compfiance™® on October 27, 2008. In a
Resolutior’* dated December 5, 2008, the Court approved the same.

Accordingly, on February 16, 2009, the case was submitted for
decision.*?

On November 24, 2009, the CTA Special First Division promulgated the
assailed Decision which cancelled the assessments for expanded withholding tax
(P1,743,965.62), value-added tax (P96,151,087.88), and income tax
(P306,788.00).

On December 16, 2009, CIR moved for the reconsideration of the assailed
Decision praying to reverse and set aside the assailed Decision which cancels the
deficiency VAT assessment in the amount of P96,151,087.88. CIR alleges that
there is falsity and/or omission in the filing of the VAT returns, so CIR's right to
assess is within ten (10) years from the discovery of such falsity or omission.

On February 3, 2010, Mitsubishi filed its Comment. ;(,

36 Division Docket, pp. 596-598.

37 Division Docket, pp. 599-606.

38 Division Docket, p. 607.

% Division Docket, pp. 608-610.

0 Division Docket, pp. 612-614.

*! Division Docket, pp. 642-643.

2 Resolution dated February 16, 2009, Division Docket, p. 645.
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On May 20, 2010, the CTA Special First Division denied the motion for lack
of m it

On June 11, 2010, CIR filed a Motion for Extension of Time to File Petition
for Review. The Court £n Banc granted a final and non-extendible period of
fifteen (15) days from June 11, 2010 or until June 26, 2010. June 26, 2010 falls
on a Saturday.

On June 28, 2010, CIR timely filed the Petition for Review.

In a Resolution dated July 7, 2010, the Court En Banc ordered
respondent Mitsubishi to file Comment within ten (10) days from receipt of the
said resolution.

On July 27, 2010, the Court £n Banc granted Mitsubishi’s “Motion for
Additional Time to File Comment to Petitioner’s Petition for Review” filed on July
26, 2010. Within the period given, on August 5, 2010, Mitsubishi filed its
Comment (To Petitioner’s Petition for Review dated 22 June 2010).

In a Resolution dated August 23, 2010, the Court £n Banc ordered the
parties to submit their respective Memorandum within a non-extendible period of
thirty (30) days from receipt of the said resolution. After which period, the Court
En Banc will consider the Petition for Review submitted for decision with or
without such Memoranda.

On September 24, 2010, Mitsubishi filed its Memorandum. 7V
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On September 27, 2010, CIR filed a Manifestation that she intends to
oot " rantfac p “ng, le,andc 1 on Hecifically «
the Petition for Review filed on June 28, 2010 as her memorandum in this case.

Hence, this case was deemed submitted for decision on October 7, 2010.

Issue
WHETHER THE HONORABLE SPECIAL FIRST DIVISION ERRED IN
RESOLVING THAT PETITIONER'S VALUE-ADDED TAX (VAT)
ASSESSMENT AGAINST RESPONDENT IN THE AMOUNT OF
P96,151,087.88 WAS ISSUED BEYOND THE PRESCRIPTIVE PERIOD

UNDER SECTION 203 OF THE 1997 NATIONAL INTERNAL
REVENUE CODE (NIRC).

This Court’s Ruling

The petition is denied.

We find that the issue regarding the prescription of the VAT assessment
for fiscal year ending March 1998 and the arguments raised by CIR have already
been considered by the CTA Special First Division in its assailed decision and
resolution. It is noteworthy to mention that the cancellation of the assessments
for expanded withholding tax (P1,743,965.62 ) and for income tax (P306,788.00)
was no longer appealed by CIR.

Considering that the National Internal Revenue Code of 1997 (NIRC of
1997), as amended, took effect on January 1, 1998, only the VAT Return for the

quarter ending March 31, 1998 (Exhibit "0") shall be covered by NIRC of 1997. g=
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The quarterly VAT returns for the 2", 39, and 4" quarters of 1997 (Exhibits “L,
"M, and "0") sl |1 bytheN. . . 77,

The NIRC of 1997 as well as the NIRC of 1977, as amended, both provide
that internal revenue taxes shall be assessed within three years after the last day
prescribed by law for the filing of the return or from the day the return was filed,
whichever is later.*

In this case, the VAT Return for the quarter ending March 31, 1998
(Exhibit “O") shall be covered by Section 114 (A) of the NIRC of 1997 which
requires the filing of the quarterly return of the amount of his gross sales or
receipts within twenty-five (25) days following the close of each taxable quarter
prescribed for each taxpayer. The other quarterly VAT returns ( Exhibits “L" to
“N™) which involve transactions prior to the NIRC of 1997 were required to be
filed not later than twenty (20) days of the month following the close of each
quarter.*

As correctly discussed by the CTA Special First Division, "VAT is computed
and paid on a purely quarterly basis without need for a final adjustment at the
end of the taxable year™, hence, each return has its own prescriptive period.*

Thus, We illustrate:

vue date of

Exhibit | Period covered | filing Date of Filing Last day of the 3-

year period within ){/

3 The three-year prescriptive period for assessment is provided in Section 203 of the National Internal
Revenue Code of 1977, as amended, and in Section 203 of the National Internal Revenue Code of 1997.

** Section 110 of the National Internal Revenue Code of 1977, as amended.

¥ Atlas Consolidated Mining and Development Corporation vs. Commissioner of Internal Revenue, G.R. No,
141104 & 148763, June 8, 2007, 524 SCRA 73, 94.

% Assailed Decision, p. 10; Rollo, p. 38I.
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which to issue an
assessment*’
"L 2" _jarter 1. _ ' | July 20, 1997 July 17, 1997 July 20,2 )
“M” 3" Quarter 1997 | October 20, 1997 | October 15,1997 | October 20,2000
“N7 4th Nuarter 1997 Taniiang ')nl 1909R lannans 1A 1QQR Ianiians ')n' 2001
Q" 1% Yuarter 1990 | Apri ¢3, 1998 [ ApTIl £/, 1990 | Apri 27, «J01

The Supreme Court ruled in the case of Barcelon, Roxas Securities, Inc.
vs. Commissioner of Internal Revenue® that an assessment is made within the
prescriptive period if notice to this effect is released, mailed or sent by the
Commissioner of Internal Revenue to the taxpayer within the said period, as

follows:

Under Section 203 of the National Internal Revenue Code
(NIRC), respondent had three (3) years from the last day for the
filing of the return to send an assessment notice to petitioner. In
the case of Collector of Internal Revenue v. Bautista, this Court
held that an assessment is made within the prescriptive
period if notice to this effect is released, mailed or sent by
the CIR to the taxpayer within said period. Receipt thereof by
the taxpayer within the prescriptive period is not necessary. At this
point, it should be clarified that the rule does not dispense with the
requirement that the taxpayer should actually receive, even beyond
the prescriptive period, the assessment notice which was timely
released, mailed and sent. (Emphasis Supplied; Citation omitted).

Based on the foregoing, We agree with the finding of the CTA Special First
Division that CIR, on the latest, can issue an assessment only until April 27,

2001. In this case, however, the Formal Letter of Demand dated November 28,

2003 and Assessment Notice dated November 4, 2003 for the fiscal year ending %~

7 The illustration in the assailed Decision (p. 11) was amended with respect to the last day of the 3-year
period within which to issue an assessment.
8 G.R. N0.157064, August 7, 2006, 498 SCRA 126, 136.
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March 1998 was received by Mitsubishi on December 22, 2003. Indeed, the
asse__..._at - defic ! VAT v ; issued beyond the thi :-year prescriptive
period. We reiterate the following findings of the CTA Special First Division as
follows:

“Based on the records of the case, petitioner* received on
December 22, 2003, the Formal Letter of Demand®® dated November 28,
2003 and Assessment Notice dated November 4, 2003 for the fiscal year
ending March 1998:

Value Added Tax

Findings Tax Due
Receipts not subjected to VAT P 400,000.00 P 40,000.00
Disallowed Input on Exempt Activity 44,642,248.57 44,642,248.57
Total P45, 042,248.57 44,682,248.57
Add: 20% Interest (4/20/98 — 12/30/03) 50,887,272.43
Penalty for late remittance of VAT on Batangas Project 561,566.88
Compromise Penalty 20,000.00
Total Deficiency VAT Dag 151 nay eo

From the Details of Discrepancy, petitioner’s™ deficiency VAT
assessments were arrived as follows:

“a) Verification showed that you failed to comply with Section
108 of the Tax Code, as amended, on your receipts from Philippine
Automotive Chemical;

b) Disallowed Input on exempt activities

Your records showed that you failed to comply with Sec.
4.104.1, par. 2, Rev. Reg. No. 7-95 in pursuance with the provisions of
Section 110 (A)(3)(b) on transactions involving Batangas Project, a
certain portion of which is OECF funded, exempt from VAT under
international agreement to which the Philippines is a signatory, as
provided by Section 109 (q) of the National Internal Revenue Code.

¢) Penalty for late payment of VAT on receipts from Batangas

Project ;y/

49 Respondent in this en banc case.
30 Exhibit “W".
31 Respondent in this en banc case.
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Verification showed that you failed to pay VAT on receipts from
Batangas Project within the time required by Section 114 of the Tax
- 'de.!I

In this petition for review en banc, CIR reiterates its arguments, among
others, that its right to assess Mitsubishi for deficiency VAT for fiscal year ending
March 31, 1998 has not prescribed pursuant to Section 222(a) of the 1997 NIRC,
alleging that there are instances of falsity or omission in VAT and other internal
revenue tax returns that ought to be considered even though Mitsubishi paid
portions of its internal revenue tax assessments; that Mitsubishi is barred from
questioning the prescription of the issuance of CIR’s deficiency VAT assessment
although it partially paid the other deficiency tax assessments; and that CIR
believes that the CTA Special First Division should not focus its findings on one
(1) internal revenue tax assessment but also to consider other undisputed finding
of CIR’s revenue examiners.

CIR argues that even granting for the sake of argument that Mitsubishi
did not commit falsehood in the filing of its returns, the filing of a false return,
even without the intent to evade tax is likewise embraced by the 10-year statute
of limitation.

CIR submits that Mitsubishi failed to rebut the presumption of the
correctness of EWT, VAT, and IT assessments.

On the other hand, Mitsubishi counter argues that CIR’s right to assess
has already prescribed since the VAT returns and the other tax returns are not

erroneous; that there are no instances of falsity and omission in other internal 2
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revenue tax returns that ought to be considered; and that it is not barred from
ioning tt ription of the issuai  of CIR’s defic wcy VAT i essm it
although it partially paid the other deficiency tax assessments.

The contentions of CIR are bereft of merit.

Though the statute of limitations on assessment and collection of national
internal revenue taxes benefits both the Government and the taxpayer, it
principally intends to afford protection to the taxpayer against unreasonable
investigation.> To give effect to the legislative intent, these provisions on the
statute of limitations on assessment and collection of taxes shall be construed
and applied liberally in favor of the taxpayer and strictly against the
Government. >

Pertinent to this case is the exception as to the period of limitation of
assessment which is provided in Section 222(a) of the NIRC of 1997 (Section 223
of the NIRC of 1977, as amended) which reads, as follows:

“SEC. 222. Exceptions as to Period of Limitation of Assessment and
Collection of Taxes. —

(a) In the case of a false or fraudulent return with intent to evade
tax or of failure to file a return, the tax may be assessed, or a
pre~~~dinain ~ourt for the collection of such tav == be filed
without assessment, at any time within ten (10) years after the
discovery of *h~ falsity, fraud or omi~~i9n: Provided, That in a
fraud assessment which has become tinal and executory, the
fact of fraud shall be judicially taken cognizance of in the civil
or criminal action for the collection thereof.” (Underscoring

Supplied ) g

52 Bank of the Philippine Islands vs. Commissioner of Internal Revenue, G.R. No. 139736, October 17, 2005,
473 SCRA 205, 225,
53 Ibid, 226.
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failed to file VAT return and payment of P40,000.00 from VAT receipts from
Ba gas Project, thus, the alleged deficiency EWT and VAT may be assessed at
any time within ten (10) years after the discovery of such omission pursuant to
Section 222(a) of the 1997 NIRC is also bereft of merit. As correctly pointed out
by Mitsubishi, these were never submitted for resolution of the Court as agreed
by the parties in their Joint Stipulation of Facts and Issues.

It is noteworthy to mention that P601,566.88 out of the P96,151,087.88
total deficiency VAT assessment was undisputed, thus, already paid by
Mitsubishi. The amount of P601, 566.88 pertains to the penalty for late
remittance of VAT on Batangas Project in the amount of P561,566.88 ( Exhibits
"R"” and “"R-1") and to the receipts not subjected to VAT P40,000.00 (Exhibits "T"
and “T-1"). Moreover, the payment of the undisputed portion of the Deficiency
VAT assessment on December 23, 2003 and January 16, 2004 was admitted by
CIR’s witness, Ms. Ruby Ann B. Oradia, in her Affidavit>> and We quote:

“10. MC-Manila also paid the undisputed portion of the Deficiency VAT
assessment on December 23, 2003 and January 16, 2004,
broken down as follows:

PARTICULARS Deficiency VAT Date Paid

(Basic)
i)lhqsicgqfv:;nhppme Automotive Chemical not p 40,000.00 | January 16, 2004

—4) visanowed Input on Exempt Activity of
Calaca/Batangas Project

44,642,248.57

gzo]zirt\aiw for late remittance of VAT on Batangas 561,566.88 Dec. 23, 2004

Anrnnd and naid Aeficiency v+ ~on 601,566.88

11. The remaining deficiency VAT unpaid and disputed amounted to
P95,549,521.00 shown hereunder:” gv

55 Exhibit “1”.
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| PARTICULARS | Deficiency VAT |
UEIILENLY VAL dyieeu di=: == DU L,000.00
Unpaid and disputed deficency val P95,549,521.00

It is apparent that the remaining unpaid and disputed deficiency VAT in
the amount of P95,549,521.00 pertains to the Disallowed Input on Exempt
Activity  (P44,642,248.57), interest ( P50,887,272.43), and compromise
(P20,000.00). As regards to this disallowed input on exempt activity, the CTA
Special First Division cited the case of Commissioner of Internal Revenue vs.
Mitsubishi Corporation- Manila Branci?® which discussed that the Exchange of
Notes does not grant tax exemption. In effect, the CTA Special First Division
ruled that there was no exempt activity to speak of and allowed the offsetting of
the allowable input taxes. We quote pertinent portion of the assailed Decision, as

follows:

Considering that the amount intended for payment of the VAT
has already been collected and received by the Japanese contractors or
nationals, from the NPC as part of the total invoice price, the Japanese
contractors, like herein petitioner, shall hence file the prescribed VAT
returns on gross receipts derived from OECF-funded projects,
claim their input taxes from their purchases of goods, properties
and services from their suppliers or sub-contractors, and shall
pay the VAT thereon, after offsetting the allowable input taxes.

The consequent payment of petitioner does not violate any
provision from the Exchange of Notes for it is only the Government of the
Philippines who assumed the burden of the tax. Petitioner remains the
person primarily and legally liable for the payment of the tax. Nowhere
in the foregoing did a tax exemption have been considered.
(Emphasis Supplied). /?V

% CTA EB NO. 5, May 24, 2006.
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CIR did not appeal the said ruling of the CTA Special First Division. Clearly, there
isno sityin this« se.

As regards the partial payment of the assessment, We also agree with the
ruling of the CTA Special First Division, pertinent portion of the assailed
Resolution reads, as follows:

“Inasmuch as the partial payment of an assessment is not

one of the exceptions to the period of limitation of tax assessment

and collection, this Court finds that the partial payment made by

petitioner of the assessed amount of deficiency tax did not have

the effect of extending the period of limitation or as an admission

that the assessment was made within the period of limitation.”

Based on the foregoing discussions, We find no reversible error to disturb
the assailed decision and resolution of the CTA Special First Division.

WHEREFORE, premises considered, the petition for review is hereby
DENIED for lack of merit. Accordingly, We AFFIRM the November 24, 2009

Decision and May 20, 2010 Resolution promulgated by the CTA Special First

Division.
SO ORDERED.
M.'lé CW /7 B
UANITO C. CASTANEDA, JR.
Associate Justice
WE CONCUR:

b D
ERNESTO D. ACOSTA
Presiding Justice
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CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, it is hereby certified
that the above Decision has been reached in consultation with the
members of the Court £n Banc before the case was assigned to the writer
of the opinion of the Court.

ERNESTO D. ACOSTA
Presiding Justice



