REPUBLIC OF THE PHILIFPINES
COURT OF TAX APPEALS
MANILA

EX

9
YET SUA TRADING CORPORATION, i)gl
Petitioner, o

- versus - ‘ Q\ Cc.T.A. CASE No. 580

COMMISSIONER OF INTERNAL
REVENUE,

Respondent.

x------ﬂ.------x

DECISION

This 1s an appeal from the decision of the Com-
missioner of Internal Revenue requiring petitiomer to
pay the amount of "39,411.00 as deficiency income tax
for the year 1951, v

Petitioner is a corporation duly organigzed and
existing under the laws of the Hepublie of the Philip-
pines, engaged, among others, in the importation and
exportation of general nerchandiise, hardware, machine-
ries and other goods.

On Mareh 23, 1951, petitioner entered intc a con-
tract with the Union Impert & Export Corporation (here-
inafter referred to as "Union"), whereby it agreed
to buy from the latter 500 metrie tomns of copra. To
guaraptee its compliance with the terms of the con-
tract, petitioner deposited with Unien on March 29,
1951 the sum of 7150,000.00. Sometime in LDecember,
1951, the contract of sale was cancelled in & verbal
sgreement between Alfonsc SyCip, president of petition-
er Yek ilua Trading €Corporation, and James Liu Choklin,
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general manager of Union. As penalty for the cancel-
lation of the contract, petitioner agreed to pay the
amount of PiC,000,00, This amount was charged against
petitioner's deposit of 7150,000.00 with Union und was
taken up in petitioner's books of accounts in 1951,
Fowever, the balance of #70,000,00 was returned by
the latter only on February 7, 1952,

Petitioner is controlled by Alfonse SyCip and
his ¢hildren; they being admittedly the owners of thﬁl
ma jority stocks therein, Furthermore, Alfonso SyCip
is the president of both petitioner and nion, dDut im
1951, he and his three (3) children owned only 1000

Union shares at a jar value of P100.00 each or Plun,ﬂﬂﬂi”/

interest holding as against the total subscribed and
outstanding shares of iE,m‘JD with g total par wvalue
of 71,200,000.,00, Percentagewise, Alfonso SyCip amd
his echildren held interest amounting to only 8,33%

of the total subseribed and outstanding shares of the
nion.

- Besides engaging in the importation and p:pnrt-
ation business, petitioner is also engaged in the in-
Ilnt'hUIinlll. Sometime in 1951, petitioner was able
to book orders of loeal importers for about 1,300
sacks of Prazilisn coffee beans from two (2) foreign
suppliers, the 7, ¥, Newhall & Co., and the Fidelity
Trading Ce,, Inc, The importation of these Frazil-
ian coffee beans was anthoriged under licenses pre-
viously spproved by the PRISCO, which was then the
ldeensing ageney of the Govermment. [lowever, these
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licenses were subsequently cancelled by the said
Covernment sgeney. [Henee, the local buyers, who had
previously placed orders, refused to open letters of
ceredit im favor of the foreign suppliers. /s a re-
sult of the refusal to open letters of credit, the
exportation cof the coffee beans e¢ould not de made by
the foreign suppliers to the loeal purchasers. Con-
sequently, petitioner directed the Fidelity Trading
Coey Inec, and the T, ¥. Mewhall & Co. to caneel the
orders and to sell the eoffee beans intended for the
local buyers. The coffee beans were sold by the
foreign suppliers st a loss because, at the time of
sale, the prevailing merket price of coffec was at

a decline, Petitioner paid to the Fidelity Trading
Co.y Ine, and ', M, Hewhall and Co, the respective
sums of 727,000,00 and F13,200.ﬂﬂ or a total of

rho, 260,00 representing the fifty per gentun share
in the total loss arising from the cancellation of the
coffee orders,

on April 20, 1952, petitionsr filed its 1951 in-

come tax return, wherein it claimed as deduetions
A:;voral items, which, among others, were the amounts
of P80,000,00 as copra losses and ™40,260,00 as cof=-
fee losses. After an investigation and on the basis
of the report r-ﬁd.rod qbr nis agent, respondent dig-
allowed the claimed deductions and, comsequently,
agsessed and demanded from petitioner the payment ef
the amount of *39,411,00 as deficiency lncome taxes

for 1951, arrived at as follows:
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Net income sesesssecensscsvcsesosaccnsnes %,289.82
Add: disallowvancesni
1. Copra losses es indentor,?80,000,00
2. Coffee losses ™ ™ . 80,260,00
" * (price de~
eline).... ,hél.sg
3. lLoss on copra outturn.... 5,068,
" " (wharfage)esesses 1,012.00
E. Pad 4ePtS .cccvccevccncase ,.9920”
5. Miscellaneous expenses... 6,534,50

6. Taxes and 1icenses ceeoeee___ 50,00 _lhzﬁzgggaé
Net income per investigation .ccceesesees P236,675.1
Tax Gue thereon .cscccscccsccesssvescsces 52' +00

[esz tax alresdy pald .issvesssessnsovcee
Tax due and enllectible essscsesssesne
(Bxhibit 6)

The regquest to reconsider the disallowanece of the
deduetion elaims for copra and coffee losses having
been denied, petitioner interposed the present appeal,
which 1s limited only to the disallowed items of
?GU,DGO'N and M,%G.N-

The pertiment provision of the Internal Revenue
Code inwvolved in this case providess

"Sec. 30. Deductions from rross
« = In computing net income there

shall be allowed as deductions -- = x x
(d) losses:

(1) By individuals =~ x x x

(2) EI.SEZ!HEI{*H?I == In the case
of a corporation, a osses sctually

sustained and charged off within the tax-
able year and not compensated for by in-
surance or otherwise,”

The issues raised for our consideration are as
followss '

(1) Whether or not petitioner imcurred copra
losses in the amount of FH0,000,00 as to warrant the
deduction thereof in its 1951 income tax return: and

(2).thtn-r or not petitioner can elainm as de-
duction from iis gross income the amount of Pk0,2060.00

representing ¢offee losses.
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With respect to the first f{ssue, petiticner con-
tends that the evidence submitted by it during the
trial sufficlently establishes that it incurred
#80,000.,00 copra losses, which are deductible from
its 1951 gross income., OUn the other hand, rupond-.
ent adopts the contrary position, arguing that peti-
tioner was under no obligation to pay "nion a penalty
of PBO,000,00 and there is no sufficient proof that
such penalty was actually pald, Zven on the assumpt-
ion that there was actual and valid payment, he con-
tends that the same should be considered a loss suse
tained in 1952 and, therefore, is not deduetidle in
1951,

We find the contention of piumr meritorious.
The uncontradicted evidence, testimonial and docu-
mentary, indicetes that on March 23, 1951, petitionmer
and nien entered inte a coatract for the purchase by
the former of copraj that to insure faithful compliance
with the terms of the said contract, petitioner de-
posited with Union the sum of "150,000.00 in checks
that in view of the fast deg¢line of the price of copra
in the foreign market and to minimigze the subsequent
loss, the contract for purchase and sale of copra
was cancelled im 1951 in a verbal sgrecuent between
Alfonse SyCip, president of petitiomer corperation,
and James Iiu Choklin, general manager of Unionj that
in consideration of the cancellation of the contraet,
the sun of P80,000,00 was charged against the deposit
of ¥150,000.00; that the sum of 20,000,00, for whieh
a Journal voucher was prepared, was entered in
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petitioner's genmeral journal as copra loss; and that
after deducting the amount of 1"80,000.00 from the
deposit of P150,000.00, imion, on February 7, 1952,
refunded to petitioner the amount of ™70,000.00 in
check, whigh last smount was entered in petitioner's
eash beok. '

The foregoing evidence demonstretes the validity
of petitioner's obligation to pay the P20,000,00 as
reparation for losses suffered by Imion in consegquence
of the cancellation of the contract for the purchase
of ecopra. The payment of T5U,000.00 by petitioner
constitutes 2 loss, and there being no showing tiat
the sane was compensated for by insurance or other-
wise, it is deductible under Section 30(d)(2) of the
Tax Cnde.

The fact that th; amount of £30,000.00 does not
appear as having been entered in the books of Union
either in 1951 and 1952 does not preclude the con-
eclusion that pititlnnﬂIJlnltiiﬂld such loss. Peti-
tioner and Union have distinct personalities. iience,
failure on the part of one to reflect in its books
transactions 1t had with the other will not affect
the right of the latter, For the oxiut;nee of n loss
is reflected more by direet and primary evidence and
not by the boeks of n;caunts a2 these records do not
show the true nature of the transactions (Mulioz vs.
Hood, 12 Phi), €24, €39).

The alternative contention of respondent to the
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the said loss was sustained by petitiomer in 1952 and
not in 1951 is not well founded. Deductions for le.:/
ses sustained are proper only in the year in which tv
1iability therefor becomes fixed, regardless of whe-
ther payment has been made or postponed (. A, Burns j
Mfg. Co. vs. Commissioner, 59 ¥ 24 504, 11 AFTR 264

No Sobel, Inc., vs. Commissioner, 40 B.T.A. 1263). In
the case at bar, where the taxpayer, who records its
income and expenses on thohl_!n;'u!{_pluis_. paid, upon
mutual agreement, and debited in its books, the amount
of #80,000.,00 as loss sustained, the said loss iz de-
ductidle in 1951 when the agreement to pay was made,
for it was then that the liability therefor becanme
fixed (M. A. Burns Hrg.‘ Co, vs« Commissioner, i1hids
Deerland Turpentine cﬁ., b B.T.A. 1236, lLanders Nros.
Co. vs. Commissioner, 17 B.T.A. 1078y David Hanover
vs, Commissioner, 12 TC 3h2),

inent the second issue, respondent contends that
the deduction of coffee losses in the amount of
*h0,260,00 13 not deductible as petitioner is not the
party legally liable for the loss. Ue insists that the
payment of P40,260,00 being a voluntary payment by
petitioner of losses sustained by the two foreign com-
panies, the same is not a deduetible losas.

We agree with petitioner that its shwsre in the
loss in the sum of P40,260,00 is an allowable deduct-
ion for losses sustained in 1951. It is not a volun-
tary payment of mggmp of others, but is one in-
curred in connection ﬂt;-- transactions pertinent to
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the conduct of its indent business. The liability to
assume one-half of the losses in the coffee beans
transaction arises from petitioner's legal obligation
to repair the loss of Fidelity Trading Co., Inc. and
the H. M, Wewhall & Co. Its legal obligation springs
from its contractual counitments, under its agency
;”gnj_gaj_g (Exhibits 5 & M-3, pp. 88 & 173, C.T.A.
rec.), to zuiruntoc the foreign suppliers from
losses arising from the default of the buyers, by
virtue of whiech commitments, the said foreign sup-
pliers could exact contribution, if not total res-
titution of the losses suffered by them. Ais peti-
tioner had paid its share in the losses of the two (2)
foreign suppliers, under a legal obligation to do so,
it is the proper party ;ﬁtitlod to the deduction of
the amount of ™40,2(0,00 as losses in its 1951 income
tax return (Wiggin vs, Commissiomer, 9 AFTR 818, nd-
ward & John Purke, iLtd. vs., Commissiomer, 3 TC 1031;
Long vs. Glemm, 32 AFTR 1690).

In sum, the copra losses in the amount of P80,000
and coffee losses in the sum of T40,260,00 being de-
duetible from its gross income in 1951, the deficiency
ineome tax of petitioner for 1951 4s computed as fol-

/

lows:

Net income oo.oo.oooooooo.ooo.ooo--ooom|289092
Add: disallowances:
Coffee losses
tpﬂ.ﬂ.‘ d“lin‘) ° QF3 '.‘61- 5’
Loss on copra
utturNececcnsnse 5;953033
loss on copra
(‘Ihlrfl.ﬂ)....... 1;“13-0“
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Bad debts ccoccccece 5',992."9
Miscellaneocus

LXpONnsS@Sececcovcee 6 ’ k.?“
Taxes and 1icon;es. ,_:_in,ﬂﬂ
Taxable net iNCOM@eccccsccsscrcosccesPlllB19,
Tax due thereon cecscscevevecssccssnce® &" 96.%
Less tax already paid ................_Jﬂ..gm
Tax due and 0011.ctib1.ooooooooo= :‘z:gigg

WHEREFORE, the decision of respondent is hereby
modiflied. Petitioner is hereby ordered to pay the
amount of P5,738.00 as deficiency income tax for 1951
within 30 days from the date tids decision becomes
final, If the sald amount is not paid within said
periocd, there shall be added to the unpaid amount a
surcharge of 5%, plus interest at the rate of 11 per
month to be computed in accordance with Section
51(e)(2) of the Tax Code, without pronouncement as to
costs,

80 ORDERED.

Manila, Philippines, Jammary 25, 1963.

Presiding Judge
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