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MINDARO-GRULLA, J.:

Submitted for decision is a Petition for Review for the Court
£En Banc under Section 18 of Republic Act 1125", as amended, and
Section 2(a)(1), Rule 4, in relation to Section 4(b), Rule 8 of the 2005

Revised Rules of the Court of Tax Appeals, as amended, of theg

T An Act Creating the Court of Tax Appeals
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Decision? and Amended Decision? rendered by the Special First
Division of this Court on August 24, 2010 and April 20, 2011,

respectively, the dispositive portions of which read as follows:

Decision dated August 24, 2010:

‘WHEREFORE, the instant PETITION FOR REVIEW is
PARTIALLY GRANTED. Respondent Commissioner of Internal
Revenue s hereby ORDERED to ISSUE a TAX CREDIT
CERTIFICATE in the amount of THREE MILLION FIFTY THREE
THOUSAND FOUR HUNDRED SIXTY NINE AND 99/100 PESOS
(P3,053,469.99) in favor of petitioner, representing its unutilized input
VAT attributable or allocable to its zero-rated export sales for the
period April 1, 2001 to August 31, 2004.

SO ORDERED.™

Amended Decision dated April 20, 2011:

“WHEREFORE, premises considered, respondent’s Motion for
Reconsideration dated September 14, 2010 is hereby DISMISSED for
lack of Notice of Hearing; and the Motion to Dismiss is DENIED on the
ground of estoppel.

Petitioner's Motion for Reconsideration is hereby DENIED.
Consequently, the Decision dated August 24, 2010 is hereby
REVERSED and the Petition for Review docketed as CTA Case No.
6714 is hereby DISMISSED on the ground that the judicial claim was
prematurely filed. The Petition for Review docketed as CTA Case No.
7262 is, likewise, hereby DISMISSED due to prescription (the claim
for the period ending March 1, 2003) and premature filing of its judicial
claim.

SO ORDERED."¢

2 Penned by Associate Justice Caesar A Casanova and concurred in by Associate Justice
Lovell R. Bautista with Concurring and Dissenting Opinion by Presiding Justice Ernesto D.
Acosta. En Banc Docket, pp. 58-99.

3 Penned by Associate Justice Caesar A. Casanova and concurred in by Presiding Justice
Ernesto D. Acosta; while Associate Justice Lovell R. Bautista maintained his vote in the
Decision dated August 24, 2010. En Banc Docket, pp. 106-114.

Y En Banc Docket, p. 98.

5 [Id at 113.
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The antecedent facts as culled from the Decision of this Court’s

former First Division are as follows:

“This case is a consolidation of two Petitions for Review separately
filed by petitioner seeking the issuance of a tax credit certificate for its
alleged unutilized and/or unapplied input valued-added tax (VAT) for the
period covering April 1, 2001 to August 31, 2004 in the aggregate amount of
250,042,344 .39, broken down as follows:

CTA Case No. Period Covered Amount of Claim
6714 April 1, 2001 to February 28, 2003 P27,847,897.72
7262 March 1, 2003 to August 31, 2004 22,194 ,446.67

Total | P50,042,344.39 |

Petitioner is a corporation duly organized and existing under and by
virtue of the laws of the Republic of the Philippines, with principal office
address at 14th Floor, Citibank Tower, 8741 Paseo de Roxas, Makati City.

Petitioner's primary purpose is "to own, operate, run and manage
plants and facilities for the production, crushing, extracting or otherwise
manufacture and refining of coconut oil, coconut meal, vegetable oil, lard,
margarine, edible oil, and other articles of similar nature and their by-
products; to engage in research, breeding, developments, production,
culture, processing, importation and exportation, and sale by wholesale of
agricultural seeds/products of all kinds whatsoever and the rendition of
technical assistance and services related thereto; to engage in the import
and export business and to deal in all the goods produced and
manufactured by it and the by-products thereof at wholesale; to engage in
the buy and/or sell, export and/or import, acquisition, exchange, or
otherwise dealing in sugar and other related products by way of wholesale
in the domestic as well as export markets and to engage in all activities,
including the purchase or lease of machineries and equipment, necessary
for the operation thereof.

Respondent, on the other hand, is the duly appointed Commissioner
of Internal Revenue empowered to perform the duties of his office, including
among others, the duty to act upon and approve claims for refund or tax
credit as provided by law, with office address at the 5th Floor, BIR National
Office Building, Agham Road, Diliman, Quezon City.

Petitioner is registered with the Bureau of Internal Revenue (BIR) as
a VAT enterprise with Tax Identification No. (TIN)/VAT Registration No. 000-
110-659-000. As such, it filed its Quarterly VAT Returns for the period April
1, 2001 to August 31, 2004, including the amendments thereto, on the
following dates:L
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‘4. He reiterates and pleads the preceding paragraphs of this
answer as part of his Special and Affirmative Defenses;

5. Petitioner's alleged claim for refund is subject to administrative
investigation/examination by the respondent;

6. To support its claim, it is imperative for petitioner to prove the
following, viz.:

a. The registration requirements of a value-added taxpayer in
compliance with Section 6(a) and (b) of Revenue Regulations
No. 6-97 in relation to Section 4.107-1(a) of Revenue
Regulations No. 7-95 and Section 236 of the Tax Code, as
amended;

b. The invoicing and accounting requirements for VAT-
registered persons, as well as the filing and payment of VAT
in compliance with the provisions of Sections 113 and 114 of
the Tax Code, as amended,;

c. Proof of compliance with the prescribed checklist of
requirements to be submitted involving claim for VAT refund
in pursuance to Revenue Memorandum Order No. 53-98,
otherwise there would be no sufficient compliance with the
filing of administrative claim for refund, the administrative
claim thereof being mere pro-forma, which is a condition sine
qua non prior to the filing of judicial claim in accordance with
the provision of Section 229 of the Tax Code, as amended. It
is worthy of emphasis that Section 112 (D) of the Tax Code,
as amended, requires the submission of complete
documents in support of the application filed with the Bureau
of Internal Revenue before the 120-day audit period shall
apply, and before the taxpayer could avail of judicial
remedies as provided for in the law. Hence, petitioner's
failure to submit proof of compliance with the above-stated
requirements warrants immediate dismissal of the petition for
review.

d. That the input taxes of P27,847 897.72 allegedly paid by the
petitioner on its purchases of goods and services for the
period April 1, 2001 to February 28, 2002 were attributable to
its export sales and such have not been applied against any
output tax and were not carried over in the succeeding
taxable quarter or quarters;

e. That petitioner generated export sales in the aggregate
amount of P4,141,519,935.94 for the same period and those
were paid for in acceptable foreign currencies and accounted
for in accordance with the rules and regulations of the
Bangko Sentral ng Pilipinas (BSP), which were made the
basis for the application for refund;

f. That petitioner's administrative and judicial claims for tax
credit or refund of the unutilized input tax (VAT) was filed
within two (2) years after the close of the taxable quarter
when the sales were made in accordance with Sections 112
(A) and (D) and 229 of the Tax Code, as amended;

g. That petitioner's domestic purchases of goods and services
were made in the course of its trade or business, properly
supported by VAT invoices and/or official receipts and other
documents, such as subsidiary purchase Journal, showing(
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that it actually paid VAT in accordance with Sections 110 (A)
(2) and 113 of the Tax Code, as amended, and in pursuance
to Section 4.104-5 (a) & (b) of Revenue Regulations No. 7-95
(Re: Substantiation of Claims for Input Tax Credit);

h. The requirements as enumerated under Section 4.104-2 of
the Revenue Regulations 7-95. (Re: Persons who can avalil
of the Input Tax Credits);

7.  Furthermore, in an action for refund the burden of proof is on
the taxpayer to establish its right to refund and failure to sustain the
burden is fatal to the claim for refund/credit. This is so because
exemptions from taxation are highly disfavored in law and he who
claims exemption must be able to justify his claim by the clearest
grant of organic or statutory law. An exemption from common
burden cannot be permitted to exist upon vague implications.
(Asiatic Petroleum Co. {P.l] v. Llanes, 49 Phil. 466 cited in
Collector of Internal Revenue v. Manila Jockey Club Inc., 98 Phil.
670);

8. Claims for refund are construed strictly against the claimant for
the same partake the nature of exemption from taxation.’

On May 31, 2005, petitioner filed with the Large Taxpayers Service
of the BIR an administrative claim for refund of unutilized input taxes for the
period covering March 1, 2003 to August 31, 2004 in the total amount of
P22,194,446.67.

On even date, petitioner filed before this Court a Petition for Review
docketed as CTA Case No. 7262 praying for the issuance of a tax credit
certificate corresponding to its alleged unutilized input taxes for the period
March 1, 2003 to August 31, 2004 in the amount of P22,194,446.67.

On July 21, 2005, respondent filed his Answer in CTA Case No.
7262 alleging by way of Special and Affirmative Defenses that:

‘4. Petitioner's alleged claim for refund is subject to administrative
routinary investigation/examination by the Bureau;

5. The amount of P22 194 446 .67 being claimed by petitioner as
alleged unutilized and/or unapplied input VAT for the period
covering 1 March 2003 to 31 August 2004 was not properly
documented;

6. In an action for refund, the burden of proof is on the taxpayer
to establish its right to refund, and failure to sustain the burden is
fatal to the claim for refund/credit;

7. Petitioner must show that it has complied with the provisions of
Sections 204 (C) and 229 of the Tax Code on the prescriptive
period for claiming refund/credit;

8. Claims for refund are construed strictly against the claimant for
the same partake the nature of exemption from taxation
(Commissioner of Internal Revenue vs. lLedesma, 31 SCRA 95)
and such, they are looked upon with disfavor. (Western Minolco
Corp. vs. Commissioner of Internal Revenue, 124 SCRA 1211).

On July 2, 2007, petitioner filed a Motion for Consolidation of CTA
Case No. 6714 with CTA Case No. 7262 considering that these cases,
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involve common questions of law and of facts, albeit for different periods
and in view of the necessity of proving that petitioner had sufficient input
VAT from previous quarters to apply against its output VAT liability. The
Court granted the : d Motion in a Resolution dated July 10, 2007.

During the proceedings, petitioner proffered testimonial and
documentary evidence. Respondent, on the other hand, waived his right to
present evidence.

Both parties having filed their respective memorandum, the case
was submitted for decision on August 24, 2009.76

On August 24, 2010, the Special First Division of this Court
promulgated a Decision’ partially granting the consolidated Petitions for
Review and ordered the issuance of a Tax Credit Certificate in the
amount of Three Million Fifty Three Thousand Four Hundred Sixty Nine
and 99/100 Pesos (P3,053,469.99) in favor of petitioner, representing
its unutilized input VAT attributable or allocable to its zero-rated export

sales for the period April 1, 2001 to August 31, 2004.

Dissatisfied, both parties filed their respective Motions for
Reconsideration of the aforesaid Decision.8 Thereafter, on January 19,
2011, respondent filed a Motion to Dismiss on the ground of lack of

jurisdiction of the Court @ guo over the instant petition ¢

6 /d at 58-67.

" Supra Note 1.

8 Petitioner filed its Motion for Reconsideration on September 13, 2010; while respondent filed
his Motion for Reconsideration on September 15, 2010. Thereafter, petitioner filed a
Supplement to its Motion for Reconsideration on December 29, 2010.
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In an Amended Decision® dated April 20, 2011, the Special First
Division of this Court dismissed respondent’s Motion for
Reconsideration for lack of Notice of Hearing and correspondingly
denied respondent’s Motion to Dismiss on the ground of estoppel. The
Court @ guo similarly denied petitioner’s Motion for Reconsideration and
reversed the assailed Decision which resulted to a dismissal of the
consolidated Petitions for Review docketed as CTA Case Nos. 6714
and 7262. In dismissing the said petitions, the Court a guo held that
following the pronouncement of the Supreme Court in Commissioner of
Internal Revenue vs. Aichi Forging Company of Asia, Inc.'9 (the “Aichi
Case”), petitioner’s filing of the judicial claim before this Court was
premature as it failed to adhere with the 120 and 30 day period under
Section 112(D) of the NIRC of 1997, as amended, which is crucial in

filing an appeal before this Court.
Hence, the instant Petition for Review was filed.

Petitioner raised the following issues before this Court £n Banc,

to wit:¢

9 Supra Note 2.
0 G.R. No. 184823, October 6, 2010.
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Whether CTA Case No. 6714 should have been dismissed
on the ground that the judicial claim was prematurely filed.

. Whether CTA Case No. 7262 should have been dismissed
on the ground of prescription (the claim for the period
ending 1 March 2003) as well as the premature filing of the
judicial claim.

. Whether the CTA-Division erred in requiring Petitioner to
present invoices and receipts to support the input VAT of
P21,633,716.56 (carried over from the 4" quarter of 2000).

V. Whether the CTA-Division erred in not crediting Petitioner’s
advance VAT payments in the total amount of
P14,195,983.19 against its output VAT liability.”""

To encapsulate, the principal issue to be resolved in the instant
case is whether petitioner is entitled to the issuance of a tax credit
certificate for its alleged unutilized and/or unapplied input VAT for the
period covering April 1, 2001 to August 31, 2004 in the aggregate

amount of R50,042,344 .39.

First, on the issue of prescription, petitioner argues that its non-
observance of the 120-day period provided in Section 112(C) of the
NIRC of 1997, as amended, does not deprive this Court of its
jurisdiction to try cases involving claims for refund of excess input
VAT."? Instead, petitioner opines that failure to comply with such period

only gives rise to the defense of prematurity or lack of cause of action, .

" En Banc Docket, p. 19.
? /o at 20-23.
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which may be waived when it is not raised at the earliest opportunity.3
Hence, petitioner concludes that considering that respondent never
raised the defense of prematurity, and in fact was found to have actually
participated throughout the proceedings a guo, then she has waived her

right to raise the defense of failure to state a cause of action.’*

Similarly, petitioner contends that the two (2)-year period under
Section 229 of the NIRC of 1997, as amended, is imperative and should
be taken into consideration in determining the timeliness of a judicial
claim for refund.’™ Thus, petitioner asserts that the Supreme Court’s
pronouncement in Aflas Consolidated Mining and Development
Corporation v. Commissioner of Internal Revenue (the ‘Aflas Case’)'®
that the two-year prescriptive period mandated by Section 229 of the
1997 Tax Code applies to VAT refunds is controlling.'” Also, petitioner
posits that the use of the word “may” in Section 112(C) of the 1997 Tax

Code indicates that judicial recourse within 30 days after the lapse of«

13 /d

" ld at 23-27.

Y [d at 27.

6 G.R. Nos. 141104 & 148763, June 8, 2007.
' En Banc Docket, p. 29.
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the 120-day period is directory and permissive, and not mandatory and

jurisdictional.’8

Moreover, petitioner submits that the Aflas doctrine was not
overturned by the Aichi Case by the mandate of Article VIiI, Section 4(3)
of the 1987 Constitution which explicitly provides that “no doctrine or
principle of law laid down by the court in a decision rendered en banc or
in division may be modified or reversed except by the court sitting en
banc.”'? Also, petitioner asseverates that even assuming arguendo that
the Aichi Case validly overturned the doctrine laid down in the Aflas
Case, the Aichi decision should only be applied prospectively in the

interest of justice.??

We are not persuaded.

It is well-settled that the applicable provision for claims for refund
or tax credit of unutilized input VAT is Section 112 of the NIRC of 1997,

as amended, which reads:

SEC. 112. Refunds of Tax Credits of Input Tax. —

(A) Zero-rated or Effectively Zero-rated Sales. -

8 Jd at 32.
9 /d at 34-37.
20 [d. at 37-40.
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Any VAT-registered person, whose sales are zero-rated or effectively zero-
rated may, within two (2) years after the close of the taxable quarter when
the sales were made, apply for the issuance of a tax credit certificate or
refund of creditable input tax due or paid attributable to such sales, except
transitional input tax, to the extent that such input tax has not been applied
against output tax: Provided, however, That in the case of zero-rated sales
under Section 106(A}2)(a)(1), (2) and (B) and Section 108 (B)(1) and (2},
the acceptable foreign currency exchange proceeds thereof had been duly
accounted for in accordance with the rules and regulations of the Bangko
Sentral ng Pilipinas (BSP): Provided, further, That where the taxpayer is
engaged in zero-rated or effectively zero-rated sale and also in taxable or
exempt sale of goods or properties or services, and the amount of creditable
input tax due or paid cannot be directly and entirely attributed to any one of
the transactions, it shall be allocated proportionately on the basis of the
volume of sales: FProvided, finally, That for a person making sales that are
zero-rated under Section 108(B)(6), the input taxes shall be allocated ratably
between his zero-rated and non-zero-rated sales.

XXX

(C). Period within which Refund or Tax Credit of Input Taxes shall be
Made. —

In proper cases, the Commissioner shall grant a refund or issue the
tax credit certificate for creditable input taxes within one hundred
twenty (120) days from the date of submission of complete documents

in support of the application filed in accordance with Subsection (A)
hereof.

In case of full or partial denial of the claim for tax refund or tax credit,
or the failure on the part of the Commissioner to act on the application
within the period prescribed above, the taxpayer affected may, within
thirty (30) days from the receipt of the decision denying the claim or

after the expiration of the one hundred »t\}venty;day period, appeal the

decision or the unacted claim with the Court of Tax Appeals.
[Emphasis supplied.]

XXX

In interpreting the aforesaid provision, the Supreme Court in
Commissioner of Internal Revenue v. Aichi Forging Company of Asia,

Inc?' (the "Aichi Case’) clearly delineated two (2) separate periods forg

?1 G.R. No. 184823, October 6, 2010.
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every taxpayer to observe in claims for unutilized input VAT
refund/credit. First, the application for issuance of a tax credit certificate
or refund (the “administrative claim for refund”) must be filed before the
CIR within two (2) years reckoned from the close of the taxable quarter
when the sales were made. Second, the petition for review (the “judicial
appeal”) must be filed before the Court of Tax Appeals within thirty (30)
days from receipt of the CIR’s decision denying the claim or within 30
days after the expiration of the 120-day period under Section 112(C) of
the NIRC of 1997, as amended. The pertinent portion of the said

decision reads:

“Respondent’s assertion that the non-observance of the 120-day
period 1s not fatal to the filing of a judicial clam as long as both the
administrative and the judicial claims are filed within the two-year prescriptive
period has no legal basis.

There is nothing in Section 112 of the NIRC to support respondent’s
view. Subsection (A) of the said provision states that “any VAT-registered
person, whose sales are zero-rated or effectively zero-rated may, within two
years after the close of the taxable quarter when the sales were made, apply
for the issuance of a tax credit certificate or refund of creditable input tax due
or paid attributable to such sales.” The phrase “within two (2) years x x x
apply for the issuance of a tax credit certificate or refind” refers to

applications for refund/credit filed with the CIR and not to appeais made to

the CTA. This is apparent in the first paragraph of subsection (D) of the
same provision, which states that the CIR has “120 days from the
submission of complete documents in support of the application filed in
accordance with Subsections (A) and (B)” within which to decide on the

claim.

In fact, applying the two-year period to judicial claims would render
nugatory Section 112(D) of the NIRC, which already provides for a specific
period within which a taxpayer should appeal the decision or inaction of the
CIR. The second paranraph of Section 112(D) of the NIRC envisions two ¢
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scenarios: (1) when a decision is issued by the CIR before the lapse of the
120-day period; and (2) when no decision is made after the 190-Agy per|od

In both instances, the taxpayer has 30 days within whicn w e an appeal
with the CTA. As we see it then, the 120-day period is crucial in filing an

appeal ‘with the CTA

With regard to Commissioner of Internal Revenue v. Victorias
Milling, Co., Inc. [130 Phil. 12 (1968)] relied upon by respondent, we find
the same inapplicable as the tax provision involved in that case is Section
306, now Section 229 of the NIRC. And as already discussed, Section 229
does not apply to refunds/credits of input VAT, such as the instant case.

In fine, the premature filing of respondent’s claim for refund/credit of
input VAT before the CTA warrants a dismissal inasmuch as no jurisdiction
was acquired by the CTA."?? [Emphasis supplied ]

As may be gleaned from the foregoing, the Supreme Court
emphasized that mandatory observance of the 120-day period under
Section 112 (C) [formerly Section 112 (D)] of the NIRC of 1997, as
amended, is crucial in filing an appeal before the Court of Tax Appeals.
Thus, as the Supreme Court puts it, the premature filing of taxpayer’s
claim for refund/credit of input VAT before the CTA warrants a dismissal

inasmuch as no jurisdiction was acquired by the CTA.?®

Consequently, the foregoing pronouncement of the Supreme
Court clearly belies petitioner’s claim that failure to observe the 120-day
period under Section 7112 (C) of the NIRC of 1997, as amended, before

perfecting an appeal before the CTA merely gives rise to the defense of lack ¢
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of cause of action, which may be waived when it is not raised at the earliest
opportunity. Instead, to reiterate the doctrine laid down in Aichi Case, the
premature filing of taxpayer’s claim for refund/credit of input VAT before the
CTA is tantamount to lack of jurisdiction on the part of the CTA to act on the

claim and therefore warrants a dismissal of the petition.

Significantly, it is worthy to emphasize that the A/ich/ Case did not
overturn the established doctrine laid down in Aflas Case as the latter
was an interpretation made by the Supreme Court of the provisions
under the 1977 NIRC, prior to its amendment by Republic Act (RA) No.
7716; whereas the decision rendered by the Supreme Court in the Aich/
Case was an application and interpretation of the NIRC of 1997, as

amended.

In Marubeni Philippines Corporation vs. Commissioner of Internal
Revenue’* We held that the need to harmonize the provisions under
Section 106 (now Section 112) and Section 230 (now Section 229) of
the Tax Code of 1977, as amended, is no longer necessary due to the

clear legislative intent embodied in the amendatory provisions of KA No.¢

1 CTA EB No. 557 (CTA Case No. 6469), March 23, 2011.



Cargill Philippines, Inc. vs. CIR Page 18 of 25
CTA EB Case No. 779 (CTA Case Nos. 6714 & 7262)
DECI!IS/ION

7716 and RA No. 8424, which clearly outlined the prescriptive period in
claiming administrative and judicial claims for unutilized input VAT

refund/credit, thus:

“Significantly. it is emphasized that the premise of the
Supreme Court's ruling in the A#as Case was anchored on the need to
harmonize the provisions on Refunds or Tax Credits of Input Tax
under Section 106 (now Section 112) with the two-year prescriptive
period for instituting a suit or proceeding for the Recovery of Tax
Erroneocusly or Hlegally Collected under Section 230 {(now Section 229)
of the Tax Code of 1977, as amended, citing the cases of ACCRA
investments Corporation v Court of Appeal/s [G.R. No. 96322, 204
SCRA 957, 963-964, December 20, 1991] and Commissioner of
Internal Revenue v. TMX Sales, Inc. [G.R. No. 83736, 205 SCRA 184,
187-192, January 15, 1992]. As previously discussed, prior to the
effectivity of R.A. No. 7716 and R.A. No. 8424, there was no specific
provision on judicial claim for unutilized input VAT refund/credit under
Section 106 of the NIRC of 7977, hence, there is the need to

harmonize the provisions of Section 106 with Section 230 of the Tax
Code.

It was in the advent of R.A. No. 7716 and R A. No 8424 when
the legislature specifically provided for a judicial recourse with the
Court of Tax Appeals in claiming unutiized input VAT refund/credit
under Section 106 () of the NIRC of 1977 (now Section 112 of the
NIRC of 7897} within the penod of thirty (30) days reckoned from
receipt of the decision of the CIR denying the claim or after the

i

expiration of a given period (now 120 days).” [Emphasis suppled.)

Based on the foregoing, it is clear that the Aichi Case remains the
prevailing doctrine insofar as the mandatory observance of the 120-30-
day rule under Section 112 (C) of the NIRC of 1997, as amended. Thus,
the Supreme Court’s pronouncement in the Aichi Case, being a judicial

interpretation of a statute, constitutes part of that law as of the date ofz






Cargill Philippines, Inc. vs. CIR Page 20 of 25
CTAEB Case No. 779 (CTA Case Nos. 6714 & 7262)
DECI/ISION

Based on the foregoing, it is clear that under Section 712 (C) of
the NIRC of 1997, as amended, petitioner timely filed its administrative
claims for unutilized input VAT refund/credit before the respondent on
June 27, 2003 and May 31, 2005 for the period August 21, 2001 to
February 28, 2003 and March 1, 2003 to August 31, 2004, respectively,
as both claims were separately filed within the two-year prescriptive
period reckoned from the close of the taxable quarter when the sales

were made.

As to its judicial claims, however, records disclose that petitioner
prematurely filed both its Petitions for Review before the Court in
Division on June 30, 2003 and May 31, 2005, respectively. To be
precise, the Petition for Review docketed as CTA Case No. 6714 was
filed merely three (3) days after petitioner filed its application for refund
before the respondent; while the Petition for Review docketed as CTA
Case No. 7262 was filed on the same day petitioner filed its
administrative claim. Evidently, in both Petitions for Review before the
Court a quo, petitioner failed to comply with the mandatory period of

120-30 days under Section 112(C) of the NIRC of 1997, as amended, ¢
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which is crucial in filing an appeal before the Court of Tax Appeals, as

held in the Aichi Case.

Accordingly, petitioner’s judicial appeal before the Court a quo
were both premature as there were no CIR decision yet for this Court to
review nor were there any inaction on the part of the CIR after the lapse
of the 120-day period provided under Section 112(C) of the NIRC of
1997, as amended. Therefore, pursuant to the doctrine laid down under
the Aich/ Case, the consolidated Petitions for Review filed before the
Court @ guo warrants a dismissal on the ground of absence of

jurisdiction to take cognizance of these cases.

Notably, it must be borne in mind that the “Court of Tax Appeals
is a court of special jurisdiction and can only take cognizance of such
matters as are clearly within its jurisdiction.”? Significantly, pursuant to
Section 7 of Republic Act (R.A.) No. 9282, amending R.A. No. 1125,
otherwise known as the Law Creating the Court of Tax Appeals, the
jurisdiction of the Court of Tax Appeals has been expanded to include
not only decisions or rulings but inaction as well of the Commissioner of¢

W Rizal Commercial Banking Corp. vs. Commissioner of Internal Revenue, G.R. No. 168498,
April 24, 2007, 522 SCRA 144.
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Internal Revenue. Thus, the decisions, rulings or inaction of the
Commissioner are necessary in order to vest the Court of Tax Appeals
with jurisdiction to entertain the appeal,®' specifically on a claim for
refund, provided it is filed within 30 days after the receipt of such
decision or ruling, or within 30 days after the expiration of the 120-day
period fixed by law for the Commissioner to act on a claim for
refund.3? Necessarily, the 30-day period after the receipt of such
decision or ruling, or inaction on the part of the CIR within which to file
an appeal is jurisdictional and failure to comply therewith would bar the
appeal and deprive the Court of Tax Appeals of its jurisdiction to
entertain and determine the appeal or petition for review. Therefore,
said period is not merely directory but mandatory and it is beyond the

power of the courts to extend or shorten the same.

Further, the right to appeal is not a natural right or a part of due
process, but it is merely a statutory privilege, and may be exercised only

in the manner and in accordance with the provisions of law.33 Thus, theg

31 /d
¥ See Cornmissioner of Internal Revenue v. Aichi Forging Company of Asia, Inc., supra Note
9.

3% Producers Bank of the Phil. vs. Court of Appeals, G.R. No. 126620, April 17, 2002, 381
SCRA 185 citing Ortiz vs. Court of Appeals, 299 SCRA 708 (1998).
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right is unavoidably forfeited by the litigant who does not comply with

the manner thus prescribed.?!

Finally, it is axiomatic in the law of taxation that actions for tax
refund, as in this case, are in the nature of a claim for exemption and
the law must be construed in strictissimi juris against the entity claiming
it.35> Parenthetically, any claim of statutory exemption from taxation
should be manifest and unmistakable from the language of the law on
which it is based.3® Hence, strict compliance with tax laws, specifically
with the conditions set forth under Section 7172 (C) of the NIRC of 1997,
as amended, should be applied in this jurisdiction, considering that
taxes are the lifeblood of the government and the price we pay for

civilization.

Considering the finding of this Court £n Banc that the Court a quo
acquired no jurisdiction over the instant case, there is no cogent reason

to further discuss the other issues raised in the said petition.£

W Bejarasco, Jr. v. People of the Philippines, G R. No. 159781, February 2, 2011.

3 Philippine Geothermal, Inc. v. Commissioner of Internal Revenue, G.R. No. 154028, July 29,
2005.

36 Commissioner of Internal Revenue vs. Court of Appeals, et al, G.R. No. 124043, October
14,1998, 298 SCRA 83.
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WHEREFORE premises considered, the petition is hereby
DENIED. The Amended Decision of the Special First Division of this
Court iIn CTA Case Nos. 6714 & 7262 dated April 20, 2011 1s hereby

AFFIRMED. No pronouncement as to costs.

SO ORDERED.
N. Mln'M-Gmu»ﬂ
IELITO N. MINDARO-GRULLA
Associate Justice
WE CONCUR:
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby
certified that the conclusions in the above Decision were reached in
consultation among the members of the Court £n Banc before the case was
assigned to the writer of the opinion of the Court £n Banc.

oz Sl
ERNESTO D. ACOSTA
Presiding Justice



