REPUBLIC OF THE PHILIPPINES

Court of Tax Aj peals
QUEZON CITY

Special Third ivision

PHILIPPI NATIONAL BANK, CTA CASE NO. 8077
Petitioner,

Men ers:
BAUTISTA, Chairperson, and
- Versus - COTANGCO-MANALASTAS, ]].

COMMISSIONER OF INTERNAL Promulgated:
REVENU™
Respondent.

DECISION

BAUTISTA, [.:

The Petition for Review, filed on April 14, 2010, pursuant to
Sections 204! and 2292 of the 1997 National Internal Revenue Code
(“NIRC”), as amended, seeks for the issuance of a tax credit certificate

representing excess and unutilized creditable withholding taxes for
calendar year 2007, in the total amount of £114,051,845.00.

' SEC. 204. Authority of the Commiissioner to Comproniise, Abate and Refund or Credit Taxes. — The Commissioner
may —
XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally received or penalties imposed without authority, refund the
value of internal revenue stamps when they are returned in good condition by the purchaser, and, in his
discretion, redeem or change unused stamps that have been rendered unfit for use and refund their value upon
proof of destruction. No credit or refund of taxes or penalties shall be allowed unless the taxpayer files in
writing with the Commissioner a claim for credit or refund within two (2) years after the payment of the tax or
penalty: Provided, however, That a return filed showing an overpayment shall be considered as a written claim
for credit or refund.
2SEC. 229. Recovery of Tax Erroncously or Illegally Collected. - xxx

In any case, no such suit or proceeding shall be filed after the expiration of two (2) years from the date of
payment of the tax or penalty regardless of any supervening cause that may arise after payment: Provided,
however, That the Commissioner may, even without a written claim therefore, refund or credit any tax, where on
the face of the return upon which payment was made, such payment appears clearly to have been erroneously

paid.
&
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I 1

Petitioner, Philippine National Bar , is a corporation duly
organized and existing under the laws of the Republic of the
Philippines, with principal office at the PNB Financial Center, President
Diosdado Macapagal Boulevard, Pasay City. It is engaged in
commercial banking, among others, and is a registered taxpayer in the
Large Taxpayers Service of the Bureau of Internal Revenue (“BIR”),
with Taxpayer Identification Number. 000-188-209-000.

On the other hand, respondent is the duly appointed
Commissioner of Internal Revenue vested with the authority to carry
out all the functions, duties, and responsibilities of said office,
including, inter alia, the power to decide, approve, and grant refunds
and/or tax credits of overpaid and erroneously paid or collected
national revenue taxes, with office address at the 5% Floor, BIR National
Office Building, BIR Road, Diliman, Quezon City.

On April 15, 2008, petitioner manually filed its Annual Income
Tax Return for the calendar year ending December 31, 2007; while on
April 22, 2008, it electronically filed through the BIR’s Electronic Filing
and Payment System (“EFPS”) the same Annual Income Tax Return.

On July 4, 2008, petitioner filed an Amended Annual Income Tax
Return for the calendar year 2007; and on October 8, 2009, filed another
Amended Annual Income Tax Return for the calendar year ending
December 31, 2007.

Petitioner filed its Quarterly Income Tax Returns for the calendar
year 2008 on the following dates: (a) May 29, 2008, for the first (1st)
quarter; (b) August 29, 2008, for the second (2d) quarter; and (c)
November 28, 2008, for the third (3-f) quarter.

On April 15, 2009, petitioner manually filed its Annual Income
Tax Return for the calendar year 2008; while on April 30, 2009 and June
1, 2009, filed its Amended Income Tax Returns for the calendar year )
2008 through the BIR’s EFPS. o

(
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1 November “~ 709, 7> ¢ filed with the ™R an
administrative claim for the issuance of a tax credit certificate for its
excess and unutilized creditable withholding tax for calendar year 2007,
in the amount of £114,051,845.00.3

And on April 14, 2010, alleging inaction on the part of respondent,
petitioner filed the present Petition for Review .

On June 28, 2010, respondent filed her Answer, interposing the
following:

4. Petitioner’s alleged claim for refund is subject to
administrative routinary investigation/examination by the
Bureau of Internal Revenue;

5. The amount of £114,051,845.00 being claimed by petitioner
as alleged excess and unutilized Creditable Withholding
Tax (CWT) for CY 2007 is not properly documented;

6. Petitioner must prove that it has complied with the
provisions of Sections 204 and 229 of the National Internal
Revenue Code of 1997 (1997 Tax Code), as amended, on the
prescriptive period for claims for refund/credit of
erroneously paid taxes;

7. Petitioner must prove compliance with the prescribed
checklist of requirements to be submitted involving claims
for refund pursuant to Revenue Memorandum Order No.
53-98, otherwise there would be no sufficient compliance
with the filing of administrative claim for refund, the
administrative claim thercof being pro-forma. Hence,
petitioner’s failure to submit proof of compliance with the
above-stated requirements warrants immediate dismissal
of the Petition for Review;

8. Taxes paid and collected are presumed to have been paid in
accordance with law; hence, not refundable;

3 Records, pp. 185-188. 7

*1d., at pp. 1-84, with Annexes.
5 1d., at pp. 106-111.
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9. Petitioner must likewise prove that it has fully complied
with the requisites to sustain a claim for refund or tax credit
of unutilized creditable withholding tax as ruled by the
Supreme Court in F. Jacinto Group, Inc. vs. CIR (CTA Case
No. 4971, April 5, 1995) and Citibank, N.A. vs. Court of
Appeals, et al., 345 Phil. 695 (1997), which are as follows:

a) that the claim for refund was filed within the two-
year period;

b) that the fact of withholding is established by a copy
of a statement duly issued by the payor (withholding
agent) to the payee showing the amount paid and the
amount of tax withheld therefrom; and

c) that the income upon which the taxes were withheld
is shown in the return of the recipient.

10. In an action for refund/tax credit, the onus probandi is on
the taxpayer to establish its right to refund/tax credit, and
failure to sustain the burden is fatal to its claim for
refund/tax credit (ASIATIC PETROLEU! "~ CO. VS.
LLANES, 49 PHIL. 466, cited in COLLECTOR OF
I TER AL F7™ENU VS. MANILA JOCK™Y CLUB,
INC., 98 PHIL. .. J); and

11. Claims for refund are construed in strictissimi juris
against the claimant for the same partake the nature of
exemption from taxation (COMMISSIONER OF
INTERNAL REVENUE VS. LEDESMA, 31 SCRA 95) and
as such, they are looked upon with disfavor (WESTER
MINOLCO CO[RP]. VS. COMMISSIONER OF

\'] A7 FTVENUE, 124 SCRA 1211). Corollary to
this principle, therefore, he who alleges must prove and not
he who denies (Ei incumbit probation qui dicit, non qui
negat).6

On February 21, 2011, the parties filed their Joint Stipulation of /
Facts and Issues.” \/

)

6 Id., at pp. 107-109.
71Id., at pp. 185-189.










































