



































REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

MS. JULIANE BAIER-NICKEL as represented
by MARINA Q. GUZMAN, attorney-in-fact,

Petitioner,

- Versus - C.T.A. CASE NO. 5514
COMMISSIONER OF INTERNAL REVENUE, Promulgated: .
Respondent.
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DISSENTING OPINION

With all due respect to the opinion of my esteemed colleagues, I humbly express
my opposition to the decision denying Ms. Juliane Baier-Nickel’s claim for refund.

The denial of the claim was based on the theory that the “commission” income
earned by petitioner was in the nature of a compensation and remuneration derived
from her employment as president of a domestic firm, Jubanitex, Inc., hence taxable
in the Philippines, pursuant to Article 15 of the R.P.-West Germany Tax Treaty.

I respectfully disagree with the above contention and find that the petitioner is
entitled to the claim for refund for the following reasons:

1) As a non-resident foreign national, petitioner’s income derived from an

activity done in a country of which he or she is a citizen is taxable only in the

country of which she is a “national” (see R.P.-West Germany Tax Treaty);

2) Notwithstanding the seemingly misleading statements made by

petitioner, the fact of being a stockholder and a resident of a domestic firm is
not significant in determining the taxability of the commissions earned by her.
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It is undisputed that said income was derived by petitioner from the selling
activities performed by the latter in Germany. Section 22(b) of the 1994 Tax Code

provides, thus:

(b) Non-resident aliens not engaged in trade or business within
the Philippines. - There shall be levied, collected and paid for each
taxable year upon the entire income received from all sources within the
Philippines by every non-resident alien individual not engaged in trade
or business within the Philippines as interest, dividends, rents, salaries,
wages, premiums, annuities, compensation, remuneration, emoluments,
or other fixed or determinable annual or periodical or casual gains,
profits, and income, and capital gains (except capital gains, realized
from buying and/or selling shares of stocks of Philippine corporations
listed in the dollar or any acceptable foreign currency board of any
stock exchange), a tax equal to 30% of such income: Provided, That
capital gains realized from sales of shares of stocks in any domestic
corporation and real property shall be subject to the tax prescribed
under subsections (d) and (e) of Section 21. (Underscoring supplied)

The aforequoted provision states that non-resident aliens not engaged in trade or
business in the Philippines shall be taxable upon their entire income from all sources
within the Philippines implying that income derived from sources outside the country
shall not be taxable in the Philippines. The source of an income is the property,
activity or service that produced the income (Commissioner of Internal Revenue vs.
British Overseas Airways Corporation, 149 SCRA 395; Howden and Co. vs.
Collector of Internal Revenue, 13 SCRA 601). In the instant case, the activity that
produced the income of Ms. Nickel is the selling of the products of Jubanitex to
clients in Germany. The “source” of income then is the activity of selling which
produced the income received by Ms. Nickel and since this activity was performed

abroad then said income is not taxable in the Philippines. However, any income
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derived by the petitioner as president and stockholder of Jubanitex, Inc. may be
subject to tax on dividends or capital gains, as the case may be, inasmuch as said non-
resident alien does not receive any salary or compensation for being such as president
or stockholder of Jubanitex, Inc..
(3) No evidence was adduced by respondent to disprove the allegations of
petitioner that the only income she earned was from the sale of goods in
Germany. Furthermore, the Individual Income Tax Returns submitted by

petitioner do not indicate any compensation income but only
business/professional income for the year covered by the claim.

IN VIEW OF THE FOREGOING, I vote to grant the refund of £512,313.66
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in favor of petitioner.



