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deficiency FWT of P6,850,981.93, and deficiency VAT of
P2,843,835.63, inclusive of interests, in the aggregate
amount of P24,080,7 ~ "4 for calendar year °905.° The
Sc..:.ulel _“t.2FLD |s:

DETAILS OF "ISCF~PANC™=S

T TTTTITTNTY INCOME T X

Income Payments not subjected to withholding
tax (F~8,255,462.21) - Verification disclosed that you
failed to subject fully the interest expense to withholding
tax as required under Revenue Regulations No. 2-98, as
amended, thus disallowed as deductions from your gross
income pursuant to Section 34(K) of the NIRC of 1997.

Interest Expenses per FS P 156,206,061
Less: Interest subject to Final Tax per

1601F P148,267,753.83

Less: Interest Expense pertaining to 2004 20,317,155.04 127,950,598.79
Interest Expense not subjected to

withholding tax P28,255,462.21

II. DEFT "TENCY VALUE ADLC ™D TAX

Verification disclosed that exempt sales amounting to
P17,647,058.82 were not supported with sufficient
evidence/documents, therefore, subject to 10% VAT
pursuant to 2ctions 106, 108 and 109 of the NIRC of
1997.

III. DEFICIENCY FINAL WITHHC" DING TAX

Verification disclosed that the following income
payments were not fully subjected to Final withholding tax,
hence, you are assessed pursuant to Revenue Regulations
No. 2-98.

Interest Expenses per FS P156,206,061.00

Less: Interest subject to Final tax

per 1601F P148,267,753.83

Less: Interest Expense pertaining

to 2004 20,317,155.04 127,950,598.79
Interest Expense not subjected /
to withholding tax P28,255,462.21

°Par. 8, Stipulated Facts, JSFI, docket, p. 206.
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Should this office fail to hear from
you within the time prescribed, we will be
constrained, much to our regret, to enforce

e “ion tt S thr ¢ nmrty — 7
judicial remedies by issuing the
corresponding Warrants of Distraint” 2vy
and filing the necessary action in the courts
of law to protect the interest of the
government.

on November 19, 2009, petitioner filed the instant
Petit'-1 for Review raising the following grounds'®:

I. THE ALLEGED DEFICIENCY INCOME
TAX AND FINAL WITHHOLDING TAX
ASSESSMENTS ARE DEVOID OF FACTUAL
AND LEGAL BASIS (sic), CONSIDERING
THAT IT WAS BASED ON THE *“NET WORTH
MTTHOD’ ADOPTED BY RESPONTENT
COMMISSIONER WITHOUT CAREFUL
CONSIDERATION OF TH™ RECORDS AND
TDOCUMENTS PRESENTE™ DURING THE
COURSE OF EXAMINATION OF
PETITIONER’S BOOK OF ACCOUNTS.

II. THE ALLEGED [ =ICIENCY VALUE
ADDED TAX (VAT) ASSESSMENTS ARE
DEVOID OF FACTUAL AND LEGAL BASIS
(sic), CONSIDERING THAT PETITIONER
EPPECI IS EXEMPT FROM PAYING VAT
WITH RESPECT TO THE  SUBIECT
TRANSACTION.

In her Answer filed on January 25, ~910,'° respondent
ar~es that the assessments for deficiency IT, FWT and VAT
for calendar year 2005 in tt amounts of P14,385,900.88,
P6,850,981.93, and P2,843,835.63, respectively, were in
accordance with law and regulations and are presumed
correct and made in good faith.

15Grounds for the Petition, Petition for Review, docket, p. 12.
16 Docket, pp. 121-124.

v/
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On September 7, 2012, respondent formally rested its
30
cas

In a F 30" *ion®! dated L :ember 20, 2012, the Court
Yy "tk ymitt- e T T T A,

THE TTSUES

"*aon stipulation, the following issues were submitted
by the parties for the resolution of the Court:>?

1. Whether or not petitioner has
interest expense not subjected to
withholding tax in the claimed amount of
P28,255,462.21 subject of the Formal
Letter of Demand No. "3-180 dated
January 14, 2009.

2. Whether or not petitioner has
unsupported VAT exempt sales in the
claimed amount P17,647,058.€" subject of
the Formal Letter of Demand No. 43-180
dated January 14, 2009.

3. Whether or not petitioner EAPRC
(sic)is liable to pay respondent the subject
assessments (inclusive of interests) in the
alleged sums of:

(a) ¢ ficiency income tax -
Phg * 4,385,900.88;

(b) deficiency final withholding tax -
Php6,850,981.93;

(c) deficiency VAT -
Php2,843,835.63.

4. Whether or not petitioner is liable
to pay Compromise Penalty in the sum of
Php8,000.00; /

30 Docket, pp. 1698-1701.
3! Docket, p. 1785.
Fstipulated Issues, JSFI, docket, pp. 210-211.
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valid save certain cases in Section 222 of the NIRC of 1997,
as amer "2d, to wit:

SEC. 203. Period of Limitation Upon
Assessment and Collection. - Except as
provided in Section 222, internal revenue
taxes shall be assess-1 within three
(™) years after the "~st day prescribed
by law for the filing of the return, and
no proceeding in court without
assessment for the collection of such
taxes shall be be~un after the
expiration of such period: Provic 1,
That in a case where a return is filed
beyond the period prescribed by law, the
three (3)-year period shall be counted from
the day the return was filed. For purposes
of this Section, a return filed before the last
day prescribed by law for the filing thereof
shall £ considered as filed on such last
day. (Emphasis supplied)

SEC. 222. Exceptions as to Period of
Limitation of Assessment and Collection of
Taxes. —

(a) In the case of a false or fraudulent
return with intent to evade tax or of failure
to file a return, the tax may be assessed,
or a proceeding in court for the collection of
such tax may be filed without assessment,
at any time within ten (10) years after the
discovery of the falsity, fraud or omission:
Provided, That in a fraud assessment which
has become final and executory, the fact of
fraud shall be judicially t <en cognizance of
in the civil or criminal action for the
collection thereof.

(b) If before t*- - expiration of the
time prescribed in ction 203 for the
assessment of the tax, both the
Commissioner and the taxpayer have
agreed in writing to its assessment
after -uch time, the tax may be
~3sessed within the per’-d agre-1 /
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upon. The period so agreed upon may be
extended by subsequent written agreement
made before the <(piration of the period
pt viously agreed L )n.

(c) Any internal revent “ < wh' "
has been assessed within the period of
limitation as prescribed in paragraph (a)
hereof may be collected by distraintor levy
or by a proceeding in court within five (5)
years following the assessment of the tax.

(d) 1y internal revenue tax, which
has been assessed within the period agreed
upon as provided in paragraph (b)
hereinabove, may be collected by distraint
or levy or by a proceeding in court within
the period agreed upon in writing before
the expiration of the five (5)-year
period.The period so agreed upon may be
extended by subsequent written
ag 2ments made before the expiration of
the period previously agreed upon.

(e) Provided, however, That nothing
in the immediately preceding Section and
paragraph (a) hereof shall be construed to
authorize the examination and
investigation or inquiry into any tax return
filed in accordance with the provisions of
any tax amnesty law or decree. (Emphasis
supplied)

"ased on the foregoing provision, the three-year
prescriptiv. period may be extended through a written
agreement between respondent or her duly -thorized
representative and the taxpayer wherein the latter waives
the defense of prescription and the former duly accepts the
same.

In the case of Commissioner of Internal Revenue vs.
Kudos Metal Corporation®*, the Supreme Court enumerated/

34 G.R. No. 178087, May 5, 2010.
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6. The waiver must be exec “ed in
three copies, the original copy to be
attached to the docket of the case, the
second copy for the t¢ ayer ar " the third
copy for the Office accepting the waiver.
The fact of receipt '/ the taxpayer of
his/t - - file copy must be indicated in the
original copy to show that tt taxpayer was
notified of the acceptance of the BIR and
the perfection of the agreement. (Emphasis
supplied)

In the instant case, the waiver®® executed by petitioner
is invalid for failure of respondent or her authorized
representative to indicate therein the date of acceptance of
such waiv . Without any pretension, respondent admitted
this laps in paragraph 6 of the parties’ Joint Stipulation of
Facts ar -~ Issues, viz.:

6. On March 26, 2008 petitioner
received a copy of the said Waiver of
Statute of Limitations signed by BIR's
Revenue District Officer, Florante R.
Aninag, in the ‘Accepted By’ portion thereof
but without indicating the date of
acceptance; 3

On account of this defect in the waiver, the period to
assess the tax was not extended.

However, such defect is of no moment under the
obtaining circumstances. Section 203 of the NIRC of 1997,
as an 1ded, provides that in c¢ 2 the return is filed beyond
the period prescribed by law, the 1ree-year period to assess
shall be counted from the day the :turn was filed. Record
revea that petitioner fil- 1 its VAT return on May 29, 2006,
its FWT return on January 9, 2006, and Annual ITR on April
11, 2006; thus, the reckoning date of the three-year period

3BExhibit “2”.
3¢par. 6, Stipulated Facts, JSFI, docket, p. 206.

/
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The amount of P156,206,061.39 represents interest
payments on loan from petitioner’'s parent company, EF _
N derland Holding B.V., with office address at 1075AD,
Amsterdam, Koningslaan 34, the Netherlanc *’ As indicated
in petitioner’s notes to parent company financial statements,
the amount payable to EPEC Nederland Holding was
or'~ir~'ly from loans pay:  to a foreign bank. On June 23,
2004, petitioner gave the foreign bank a notice of its intent
to prepay the - itstanding loan of US$52.4 million (US$2
million was paid on June 10, 2004) in full together with
accrued and unpaid interest of US$511,591.00 and breakage
c st of LU 53,7 °8.00 (collectively, the "“Prepayment
Amount”) permitted under the facility agreement. However,
on June 30, 7704, EF_C Neder'-nd Holding B.V. paid the
“Prepayment Amount” to the foreign bank. In effect, EPEC
Nederland Holdir~ B.V. was subrogated to the rights of the
foreign bank under the facility agreement.*®

Section 28(B)(5)(a) of the NIRC of 1997 imposes
twenty cent (20%)  WT on interest on for gn loans, to
wit:

SEC. 28. Rai ; of Income Tax on
Foreign Corporations. -

XXX XXX XXX

(B) Tax on Nonresident Foreign
Corporation.—

XXX XXX XXX

(5)Tax on Certain Incomes Received
by a Nonresident Foreign Corporation.-

(@) Interest on Foreign Loans.- A final
withholding tax at the rate of twenty
percent (20%) is hereby imposed on the
amount of interest on foreign loans xxx.

47 Note 1, Corporate Information and Status of Operations of the Company and its
Subsidiaries, Parent Company Financial Statements, BIR Records, p. 44.
8 Note 7, Payable to EPEC, Parent Company Financial Statements, BIR Records, p. 25.

J/
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However, Article 11 of the Philippir

5-Netherlands tax

treaty provides lower tax rates of ten percent (10%) and

fifte -

~~-cent (15%) on the following instances:

ARTICLE 11

Interest

Interest arising in one of the States and paid to
a resident of the other S° "e may be taxed in
that other State.

However, such interest may also be ta> 1 in the
State in which it arises and according to the laws
of that State, but if the recip 1t is the beneficial
owner of the interest the tax so charged shall
not exceed:

a) 10 percent of the gross amount if
such inf ~est is paid:

(i) in connection with the sale
on credit of any industrial,
commercial or scientific
equipment, or

(i) on any loan of whatever
kind granted by a bank, or
any other financial
institution,

(iii) in respect of public issues
of bonds, debentures or
similar obligations.

b) 15 per _of the gr~e=_amount ~f
the interest in all other cases.

XXX XXX XXX

The term ‘interest’ as used in this Article means
income from Government securities, bonds or
debentures, whether or not secured by mortgage

J/
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subjected to final tax: xxx
"~ mphasis supplied)

ince petitioner ali ady recorded and accrued as
expense in its t >k the income payment of US$55,625.52
and the correspondirn FWT of US$8,343.83 or in the total
amount of US$63,969.35 with peso equivalent of
P3,396,132.70, further claiming it as a deduction from its
gross income under its 2005 Annual Income Tax Return®!; it
is incumbent upon petitioner to withhold and remit to the
collecting agent of the BIR the corresponding taxes thereon,
purs ant to Section 2.57.4 of RR No. 2-98, as amended by
Section 4 of RR No. 12-01, which provides:

SEC. 2.57.4.Tin - ~f withholding. -
Tk - obligation of tt payor to deduct
and withhold the tax under Section
2.57 of these Regulations arises at the
time an incom  payment = paid r
payable, or the income payment is
accrued or recorded as an expense or
asset, whichever is applicable, in the
payor’'s books, whichever comes first.
The term ‘payable’ refers to the date the
obligation becomes due, demandable or
legally enforceable.

Provided, however, that where
income is not yet paid or payable but the
same has been recorded as an expense or
asset, whichever is applicable, in the
payor's books, the obligation to withhold
shall arise in the last month of the return
period in which the sanmr is claimed as an
expense or amortized for tax purposes.
(Emphasis supplied)

As clearly stated above, the duty of petitioner to
witht ‘d arises when the interest € >ense is paid, becomes
payable, or is accrued/recorded as expense in petitioner’s /

81BIR Records, pp. 53-68.
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In addition, petitioner is ORDERED TO PAY:(a)
deficier / interest at the rate of twenty percent (20%) per
annum on the basic deficiency FWT of P44™,973.93
__m._uted frc... _.nuary 15, 20C _, until full p_.yment ther f
pursuant to ~action °49(B) of the NIRC of 1997; and (b)
“3linquency interest at the ra® of 20% per annum on the
total amount of P553,717.41 and on tt deficiency interest
which hav accrued as afore-stated in (a) computed from
February 14, 2009 until full payment tk -eof pursuant to
¢-=tion "49(C)(3) of the NIRC of 1997, as amended.

SO ORDERED.

ESPERA / FABON-VICTORINO
7(55 ciate Justice

I Concur:
ERLI%A a Y
Asso e Justice

ATTESTATION

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

ERLINDA®. UY
Chairperson
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution,
and the Division Chairperson’s Attestation, it is hereby
certified that the conclusions in the £->ve Decision were
| “ached in ¢ sul*~%"-1t ~ re the case w~s assigned to the
writer of the opinion of the ~>urt.

Yo . @Yol , k.
ANITO C. CASTANE™A, JR.

Acting Presiding Justice



