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a few due to petitioner’s failure to present the originals for comparison and
denied others for petitioner’s failure to identify these.'

Respondent presented his lone witness, Revenue Officer (“RO”)
Josephine C. Cortuna on January 25, 2023'? and filed his Formal Offer of
Evidence? on February 8, 2023. The Court admitted all offered exhibits.?'

Petitioner then filed its Memorandum? on May 12, 2023, whereas
respondent failed to file any Memorandum.? This case was thus submitted for
decision on August 30, 2023.%

Hence, this Decision.
The Issues®

1)  Whether or not the subject FAN issued by the BIR on
October 24, 2018 is valid;

2)  Whether or not the authority of the ROs named under the
May 25,2015 LOA had already lapsed, rendering the LOA
void;

3)  Whether or not the period of limitation for the BIR to
assess petitioner for the alleged deficiency IT and VAT
had prescribed; and

4)  Whether or not petitioner is liable for deficiency IT and
VAT for TY 2012.

Arguments of the Parties
In its Memorandum, petitioner raises the following arguments:

1)  Respondent’s right to assess petitioner for TY 2012 had already
prescribed when the former issued the FAN;

2)  Respondent violated its right to due process when the former
issued the FAN before the expiration of the 15-day period given
to petitioner to reply to the PAN, contrary to the requirements of
Section 228 of the National Internal Revenue Code of 1997, as
amended (“NIRC”) and Revenue Regulations (“RR”) No. 12-99; s

18 See Resolution, dated March 24, 2022, id. at 738-739.

19 See Minutes of the Hearing, held on January 25, 2023, id. at 746.
20 1d. at 752-756.

21 See Resolution, dated March 21, 2023, id. at 767-768.

2 Id. at 770-807.

3 See Records Verification, dated August 16, 2023, id. at 812.

X See Minute Resolution, dated August 30, 2023, id.

% See Pre-Trial Order, pp. 2-3, id. at 542-543.
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against it. As she was allowed to examine petitioner’s records without the
requisite authority to do so, respondent violated petitioner’s right to due
process. The assessment against it is thus void.

To be clear, the voiding of the assessment is not based on the original
RO’s failure to complete the audit process within the prescribed 120-day
period or to revalidate the LOA. Respondent is correct in noting that RMO
No. 44-10, which was issued on May 12, 2010, dispensed with such
requirements, instead instituting administrative sanctions for ROs who fail to
complete the audit within 120 days or revalidate their LOA. The LOA here
was issued in 2015, so RMO No. 44-10 was already in effect, and the original
RO’s failure to completely audit petitioner within the 120-day period did not
immediately invalidate the assessment.

The above is purely academic, however. Given that RO Cortuna
examined petitioner’s records without the authority to do so, the assessment
against petitioner is still void.

The FAN was issued prematurely, in
violation of petitioner’s rights

Assuming further arguendo that (a) respondent issued the FAN before
his right to assess petitioner prescribed; and (b) RO Cortuna was properly
authorized to assess petitioner, a third argument raised by petitioner concerns
the allegedly premature issuance of the FAN. Petitioner claims that it was not
given the full 15 days from receipt of the PAN within which to file a protest
to the same, as respondent issued the FAN on the 15™ day of said period.
Respondent claims to have mailed the PAN at an earlier date, meaning the
FAN was issued beyond the required 15-day grace period.

We once again agree with petitioner.

Section 228 of the NIRC requires that a taxpayer be informed of the
factual and legal basis for the assessment made against it, on pain of the
assessment being void. This is implemented by Revenue Regulations (“RR”)
No. 12-99, as amended by RR No. 18-13. Section 3.1.1 thereof provides the

15-day period for protesting a PAN:

3.1.1 Preliminary Assessment Notice (PAN). — If after review and
evaluation by the Commissioner or his duly authorized representative, as
the case may be, it is determined that there exists sufficient basis to assess
the taxpayer for any deficiency tax or taxes, the said Office shall issue to
the taxpayer a Preliminary Assessment Notice (PAN) for the proposed
assessment. It shall show in detail the facts and the law, rules and
regulations, or jurisprudence on which the proposed assessment is based
(see illustration in ANNEX "A" hereof).
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completely ignored the 15-day period by issuing the FAN and FLD even
before petitioner was able to submit its Reply to the PAN.

As the Court also held in Yumex, “[t]hat [the taxpayer] was able to
file a protest to the FLD/FAN is of no moment.” “Sec. 3.1.2 of RR No. 12-
99 explicitly grants the taxpayer fifteen (15) days from receipt of the PAN
to file a response.”

In the same vein, it is beside the point that petitioner was able to
submit a “well-prepared protest letter.” The fact remains that respondent
violated petitioner's right to due process by issuing a FAN without even
awaiting its reply to the PAN.

Well-settled is the rule that an assessment that fails fo strictly
comply with the due process requirements set forth in Section 228 of the
Tax Code and Revenue Regulations No. 12-99 is void and produces no

effect.

(Citations omitted; emphasis supplied.)

The relevance of the above to this case is clear: As respondent failed to
wait for the expiration of the 15-day period provided by RR No. 12-99, as
amended by RR No. 18-13, he deprived petitioner of its right to due process.
The assessment must thus be declared void.

In sum, the Court has found three distinct ways in which respondent
violated petitioner’s right to due process. The assessment against it is thus
undisputably and irredeemably void.

FOR THESE REASONS, the Petition for Review, filed on June 28,
2019, 1s hereby GRANTED. The assessment against petitioner for deficiency
income tax and value-added tax for taxable year 2012 is hereby
CANCELLED and declared NULL AND VOID.

Accordingly, respondent is hereby ENJOINED AND PROHIBITED
from collecting the amount sought by the void assessment.>?

SO ORDERED.

MARIA ROWEN O-SAN PEDRO

52 This Court has the authority to enjoin and prohibit respondent and the Bureau of Internal Revenue from
collecting taxes when such collection would jeopardize the interests of a taxpayer or the government,
e.g., when the taxes sought are based on a void assessment made in violation of a taxpayer’s rights, See
Rule 10, Section 2 of the Revised Rules of the Court of Tax Appeals, as amended, see also Commissioner
of Internal Revenue v. QL Developments, Inc., G.R. No. 258947, March 29, 2022.
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WE CONCUR:
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Court’s Division.
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Chairperson
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