REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON Cl1Y

KANEMATSU CORPORAT ION,
MANILA BRANCH (tormerly
KANEMA I SU-GOSHO LIb.,
Manila Branch),
Petitioner,

- versus - C.1.A. CASE NO.48/75

THE COMMISSIONER OF Fromuigated:
INTERNAL REVENUE

Hesf‘pondentf S = s . ',EEBﬁ1; !99_11“

MHDEC | S 1 ON

Instant case refers to defiviency value-added tax
(VA1) assessments t1ssued aygainst petitioner in the total
amount ot P136.937.874.10, Imhclusive of Interests,
surcharges and  compromise pendlties cover thg taxable
vears 1488 and 14989,

ihe tollowing are the ftacts ot the case as narrated
by petitioner .,

et i1 ti1oner 1S a resident foreign corporation
organized and exi1sting under the laws of Japan. It
transacts business 11 n the Philippines through a Branch
with offices located at the 4th Filoor, bon Chua Lamko
Bidg., Alfaro corner Dela Costa Streets, salcedo Viilage,

Makati, Metro Manila. It 18 engaged In general itndenting
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office, Kanematsu Corporation of Japan (formerly
Kanematsu-Gosho Ltd. ), and its customers in the
Philippines.

In a letter, dated July 23, 1991, respondent
informed petitironer that It had deticiency VAT lrability
tor taxabile years 1988 and 198Y n the amounts of

P8.151.,130.85 and P15.8B41, 299,47/,

as fTollows:
AbLDED

DEFIGCIENCY VALUE et

1988-1989-

lotal Salwes subject to VAT ($1,849,897.14)

VAl due thereon at 10%

Add: 25H% surcharge

sub-total

Add: 20% 1nterest up to B-Lu-9i
compiromtse

FOTAL AMOUNT LDUE &8 COULLECITIBLE

1989-1990

flotal Sales subject to VAI ($3,953,/7/59.0H)
VAT due thereon at 10%

Add: 2% surcharge

Sub-tota |

Add: 20% I1nterest up to 8-20-9I

compraomise

respectively,

computed

P39,399,422.25
P 3,939,942.23
_...984,985. .06
P 4,924 ,92/ . /9
3.201,203.00b
25 ,000.00

P 8,151,

130.85

P87,262,341.85

P B.726,284. 19
2.181,558.55

P10,907.792.74
4.908,506. 73
25.000.00

101AL AMOUNY DUE & COLLECTIBLE P15,841,299.47
lhe above-mentioned assessments wer e hbased on
Revenue Audit Memorandum order (HAMUO) 1-86, whiich the

constructive trading theory that the sales

of the Home
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Office based on the solicitation of the Branch, are in
substance sales of the branch, because the sales are
congtructively consummated in the Philippines. As the
seiller, the Branch 1s therefore (iable for 1% VAT on the
total value of goods bought by the Phiiippine importers
directiy from Japan and other countries for the subject
taxable years.,

I'n tts letter, dated August 26, 1991, petitioner
through 1ts external auditors protested the
atorementioned propoesed assessments. it argued that KAMO
1-86 applied only to incoms tax, not to VAT, which 18
business tax. lMoreover ., the constructive trading theory
has no bearing for purposes ot the VAlI. as the tirability
Tor the satd tax 15 1mposed on the Fhili1ppthe Importers
or fvucal purchasers of the goods and not upaon subject
taxpavet .

On January 7 19d9s, respondent 1ssued deficiency VAT
assmesments against petitioner N the total amount of
Plooe , 9w3/7.,874.10, inclustive of 1tnterests, surcharges, and
COmpromt se penalties, covering taxable years 1988 and
1989, which were recerved by petitionei on January 14,

1992, and details of which are as ftollows:
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Deficiency VAT-1989 (FAS-4-89-91-3649)

bDeticiency VA

25% Surcharge
Interest due
compromise penaity

Total amount due
Deficiency VAI-198Y (FAS-4-8B9-91-3650)

Deti1crency val

2% surcharge
Interest due
Compromise penalty
lotal amount due

Deficlency VAl - 1988 (FA5-4-B8-91-00s601)

UDeti1ciency VAL

2% surcharge
interest due
Compromise penally

fotal amount due

Deticiency VAI-1988 (FAS-4-d48-91-0030b27)

Detirciency VAL

2h% surcharge

It erest due
Compromil se penaily
fotal amount due

On Ftebruary 13, 1vye., peltitioher

the above-mentioned assessments on
stated 1n 1ts ear et

Ihis time. however, 1t lamenled the
1ts deti1clency assessments by more than
that the 1ncrease was devord ot
Furthermore, the sales
considered as

constructively

Phitippines tor the

protested

H00%.
supporting

made by the Head Oftice

ownership or title to the

P 8,726,234.19
2,181,558.55
5,661,144.37

25,000. 00

P16,571,437.11

P27 .175.559.1b
20,381.669.37
22,829,148.57
—.100,000.00
P70,387,3/7.8Y

P 3,939.942.23
YBd . 985.56
3.541.023.07
e 25,000, 00
P _8,490,950.86

P14,420,442.351
/.210,221.16
1lb.201,.334.94
100, 0V0. 0LV
P41.488,108.99

against

same  grounds

ptotest to the proposed assessment.

arbirtrary 1ncrease of

It alleged

documents.

cannot be

consummated In the

goods sold
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passed to the Philippine buyers upon delivery thereof in
Japan.

In a letter, dated September 29, 1992, which was
recetved by petitioner on October 15, 1992, respondent
denied with Tinality petitioner s protest. Hence, the
instant petition tor review fTiled with this Court on
November 1o, 1992,

the sole legal 1ssue Lo be resuvived In this case, 18
whether or not petitioner ts lttrable tor 10% VALl on the
sale of govods by 1ts Japan Head OGili1ce to Philippine
customers

In her denial letter, page 1, last paragraph thereot
(Exh, "G, Pet.: p.16, CIA rec.). respondent alleged
that:

xoox x the sales consummated abroad
Ly the Home Oftiroe shall be treated as
sales constructively consummated (] the
thilippines and made by the branch oftftice,
hence, tncome therefrom shalil bhe
considered as I1hcome from sources within
the Philtippines. the soli1citations made
by the branch are actually tradting acts
and the home ottice, n pursuing 1ts
trading business here tn the Philippines
(= obligated to Supply 1ts branch with
maerchandise ordered by local buyetrs,. The
sales then, that were made by the home
offree  shall be considered no more than
merely a caonstructive supplyingyg of the
merchandise to 1ts branch which eventually
constructively sells the sahe to the
Fhilippine buyers (par, 3.1 RAMO No.1-86)"
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On page 2 ot the same letter/Exh. "C", Pet. (p.17,

CTA rec.), respondent further stated that:

Ihe

"Under Section 100 of the Tax Code, a
value-added tax equivalent to 10% of the
gross selling price or yross value n

money of the goods sold, bartered or
exchancged shal) be tmposed on the sel ler
01 transteror. As clearly portrayed,

kanematsu Corporation-Manila Branch 1Is the
actual seller or transteror ot the govods
supplied by 1ts head ofttice, sSuch being
the case, 1t 1s lirable to the assessed 10%
valuye-added tax."”

Court cannot subscribe to respondent s 1dea

that

petitioner 15 sub)ject to 10% VAL, As cotrectly argued by

petirtioner, RAMO I-8b appltes only Lo thcome tax and

to VAI.

)

Ihuys Section 2.1 thereot provides:

"3.1 lhe Phtlaipprine branch solicits
purchase orders from tocal buyers, relays
the fntormation to 1ts home ofttice,
purportedly directly makes the sale.

In this type of operation: (1) Sales
purportedly consummated abroad by the home

otfice shat be treated as sales
constructively consummated 'n the
Fhilippines and made by the branch ottice,
hence, tncome theretram shall be

considered 1hcome from soudrces within the
Fhilippines: (111 the hianch shall record
and report the yross sellbing price of
commodities sotd thru the home oftice: and
(1) report tor i1ncome tax purposes 1Ls
net Income theretrom; (tv) Sthnce undert
this si1tuation, the impol t taxes, duties
and charges have aiready been pard by the
lucal buyers, the same shall not anymore
e chargeable against the branch. "
(Underscoring supptiled)

Clearly, as can bhe seen trom sub-gsectiton (111,

1-86 covers only income tax and not VAL . HAMO 1-86

not

KARMO

was
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passed In January 1986 while VAT was passed only in
January 1988, or two years Jlater.

The years covered in the instant case are 1988 and
1989. fhe kind of tax i1nvolved 1s VAT. Therefore, the
proper law that should ygovern 1s ktxecutive Order No.273.
better known as the VAT law, which was i1ncorporated In
the lax Gode ot 1988, starting trom Section 99 up to
Section 111 thereot.

Pursuant to Section 99, the persons lirable tor VAT
are the seller ot goods ot services and the rmporter, I'n
the instant case, although the actual seller of goods 18
the Head Ofttice 1nh Japan, 1t cannot be made li1able tor
VAT as the sale was consummated n Japan.

Neirther 18 the Branch (the hereitn petirtioner) liable
ter val as ¢t 18 not the actualtl seller., this was the
Court’'s finding tn an eat lter case ot petitioner decided
on March 2/, 19ub, the decision 1n part states:

"X % X Petitioner as a branch merely
acted as an agent of the Head Offtice in
promoting Its sales, delivering the
samples and the quotation to the possible
buyers. the Head Office 18 the actual
seller (shipper) of the qgoods as Indicated
n the commercial Invoilces presented In
evidence by petitioner. lhe Head Office
as a trading office buys the goods from

manuftfacturers in Japan and then sells the
same to local buvers in the Philippines., x
x x." (p.7, Decision in CIA Case No.4531,
"Ranematsu-Gosho, Ltd. -Manila Branch Vs,
IR, prom. March 27, 1995, Underscoring

supplied)
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In the case at batr, VAT 1s properliy and legally due
on the local buyers who are considered the importers. As
earlier saild, under Section Y9 ot the Tax Code, VAT 1s a
ltabirlity ot the seller of goods or services and the
importer. Although 1t has been estabiished that there
was no sale subject to VAl as the sald sale was
consummated tn Japan there was definittely importation of
goods by loca l purchasers who are li1able for VAT .
However consitdering that such VAL on rmportation was
already paitd by the Jlocat huyers, 1t should no longer be
imposed on the herein petitioner.

Finding the peltitiron tor review meritorious and In
accourdance with law, the Court GRANIS the same,

WHLEHE FORE respondent 1s hereby ORDERED to CANCEL
and Wil IHDRAW the subjlect deticirency VAl assessnents th
the totai amount ot P136,937.,.874.10, inclusive of
Interests, surcharges and compromise penalties covering

taxable yeat s 1988 and 1989 ftor lack of any legal and

’
Y/
HAMON O. DE

Assocrate Ju

tactual basesg.

SO OHDEHRED.

I CONCUH:

ERNESTO D, ACOSTA
Frestding Judge
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CERTIFIOCATION

| hereby certifty that this decision was reached
atter due consuiltation with the member of the Court of
fax Appeals tn accordance with Section 13, Article Vil

ot the Constitution.

Cm©@. Qoche

FRNESI1O D. ACUSIA
Fresiding Jdudge
Court of Tax Apmpeals



