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DECISION

Fabon-Victorino, 7:

This is a Petition for Review filed by RCD Realty
Marketing Corporation praying for the refund of the amount
of P3,756,164.30, allegedly representing its unutilized
creditable withholding tax (CWT) for taxable year "108.

Petitioner RCD Realty Marketing Corporation is a duly
organized domestic corporation, with principal place of
business at 2" Floor, EGI Condominium, corner P. Medina
Street, Pio Del Pilar, Makati City. It is engaged in real
estate marketing and brokerage and/or acts as agent to any
person or corporation, domestic or foreign, for and in
transaction relative to the acquisition, sale, lease, exchange,
mortgage, disposition or administration and management of
real estate of all kinds.*

'Exhibits “A” and “A-1".
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Petitioner however did not indicate how it would utilize
its 2008 excess CWT of P3,756,164.30 in its ITR for 2008.°

On July 27, 2009, respondent issued Letter of Authority
(LOA) No. 720800034514 rec »3sting petitioner to submit
certain documents for examination.®

On August 6, 2009, petitioner filed an application for
refund of its remaining excess CWT with RDO No. 48 of the
BIR.

In compliance with the LOA No. 200800034514 issued
against it, petitioner submitted the documents requested
which were received by respondent as evidenced by a
Transmittal Receipt dated March 7, 2011.7

On April 14, 2011, petitioner filed the instant Petition
for Review citing inaction of respondent on its claim for
refund.

In her Amended Answer® posted on August 1, 2011,
respondent interf “sed the following special and affirmative
defenses:

13. Taxes paid and collected are
presumed to have been made in
accordance with law, hence, not
refundable.

14. Petitioner's claim for refund or
issuance of tax credit certificate in the
amount of Php3,756,164.30 as
alleged unutilized creditable tax for
the vyear 2008, were not fully
substantiated by proper documents,
such sales invoices, official receipts
and others pursuant to Revenue
Regulations No. 7-95 in relation to /

SPar. 4, JSFI, docket, vol. I, p. 101.
® par. 5, Ibid.

’Par. 6, Ibid.

8Docket, vol. I, pp. 70-72.
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Section 113 and 237 of the 1997 Tax
Code.

15. In an action for refund/credit, the
burden of proof is on the petitioner to
establish its right to claimed refund
and failure to adduce sufficient proof
is fatal to the «claim for tax
refund/credit.

16. It is incumbent upon the latter to
show that it has complied with the
provisions under Section 204(c) in
relation to Section 229 of the Tax
Code. Otherwise, its failure to prove
the same is fatal to its claim for
refund.

17. Claims for refund are construed
strictly against herein petitioner since
the same partakes the nature of
exemption from taxation
(Commissioner of Internal
Revenue v~ "~"-nm-. 71 TTRA
95) and as such, they are looked
upon with disfavor (Western
Minolco Corp. vs. Commissioner of
Internal Revenue, 124 SCRA
1211).

After pre-trial, the parties submitted their Joint
Stipulation of Facts and Issues, which the Court approved on
October 12, "911°,

In support of its petition, petitioner presented its
Accounting Head, Maricel Relosa and its President, Arvin B.
Francisco.

Witness Maricel Relosa executed a Judic’~' Affidavit,°
and testified that as petitioner's Accounting Head, she

° Docket, vol. 1., p. 122.
YExhibits “N” and “N-1".

v
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prepares its Financial Statements and reviews its ITRs and
Financ® ' Statements in coordination with its external
auditors and then General Manager (GM) and Chief
«perations Cfficer (..0), Arvin ..ancisco. Allegedly,
petitioner is engaged in the business of real estate
marketing and brokerac and/or acts as agents to any
person, corporation, domestic or foreign, for and in
transaction relative to the acquisition, sale, lease, exchange,
mortgage, disposition of administration and management of
real estate “ all kinds. As broker, petitioner’s creditable
taxes were based on its gross commissions pursuant to
Revenue Regulations No. (R.R. No.)2-98, as amended, which
amounted to P38,737,487.00 for the year "108.

On April 24, 2009,!! petitioner filed its Annual ITR and
amended it on April 24, 2009 reflecting its CWT for 2008 in
the amount of P3,873,748.70"° as indicated in the Schedule
of Creditable Tax Withheld at Source'® and the Certificates of
Creditable Tax Withheld at Source!® issued by its various
customers for the first to the fourth quarter of 2008. The
said amount consists of: 1) the creditable tax withheld at
source for the first three quarters in the aggregate amount
of P2,905,311.53'°; and 2) the credit-“le tax withheld at
source for the fourth quarter in the amount of
P968,437.18."

After deducting its 2008 income tax liability of
P117,584.40 from its CWT for the same year in the amount
of P3,873,748.70, P3,756,164.30 CWT'® remained which
was not carried-over to the succeeding year 2009 as shown
in petitioner’s 2009 Quarterly ITRs'® and Annual ITR for
taxable year 2009.%°

On August 6, 2009, then petitioner’'s GM and COO Arvin
B. Francisco wrote the BIR RDO No. 48, Makati City,

w

HExhibits “C” and “C-1".
12Exhibits “D” and “D-1".
3Line 27G of Exhibit “D”.
“Exhibit “K".

L5Exhibits “K-1" to “K-120".
181 ine 27C of Exhibit “*D".

17 Line 27D of Exhibit *D".
18 ine 28 of Exhibit “D".
9Exhibits “Q”, “R” and “S”.
2Exhibit “P”.



DECISION
CTA Case No.8271
Page 6 of 26

requesting for issuance of TCC on its unutilized CWT for
2008 of P3,756,164.30, attaching thereto BIR Form No.
1914.?! In response, the BIR issued LOA No. 200800034514
dated July 27, 2009 with a formal request for submission of
certain ¢ -uments - examination.

On February 17, 2011, petitioner received a First Notice
for Presentation of Records from BIR RDO No. 48.%
Petitioner complied on March 7, 2011 by submitting the
requested documents as evidenced by a Transmittal
Receipt,?®> which was duly received by "R RDO No. 48 on
the same date.?* There being no action taken by respondent
despite compliance, petitioner filed the instant Petition for
Review on April 14, 2011.

Witness Relosa clarified that the CWT subject of the
claim for refund came from petitioner’s sale of real estate
services. Petitioner sells houses and lots from which it gets
commiss’ ~ 1. She admitted that although the Certificates of
Creditable Tax Witht d at Source, marked as Exhibits “K-
63" to “"K-69,” were issued to Roland C. Delantar, they were
part of the claim as they were its tran<-:tions. Rolando C.
Delantar merely acted as broker who did not even get any
commission from them. Rolando C. "elantar is petitioner’s
former pr-sident and RCD stands for his name.

Witness Arvin B. Francisco, through his Judicial
Affidavit,®” testified that he is the current President of RCD
Realty Marketing Corporation. He was its General (GM)
Manager from June 1, ™903 to July 31, ”911 and was in
charge of the entire of -ation - both administrative and
financial. He regularly met with the Accounting Department
to review the financial condition of the company. He
likewise reviewed and signed its tax returns.

Petitioner is into real estate business. It acts as broker
or agent to any person, corporation, domestic or foreign, in
transactions concerning the acquisition, sale, lease, /

2Exhibits ““E”, “E-1”, “E-2”, “F” and “F-1".
22Exhibits “T” and “T-1".

23 Exhibit “G".

2%Exhibit “G-1".

2Exhibits “Y” and “Y-1".
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exchange, mortgage, disposition, administration or
management of real estate of all kinds.?®

Petitioner filed a claim for refund of its excess CWT for
the year 2008 in the amount of P3,756,164.30, as reflected
in its 2008 ITR which indicated an income tax liability of only
P117,584.42. The said income tax liability was paid by
applying the CWT for the year 2008 which amounted to
P3,873,748.71.%

He noted the letter?® for refund signed by petitioner’s
Accounting supervisor, Maricel Relosa but he signed the BIR
Form No. 1914.%

Petitioner did not offset the excess CWT with other tax
liabilities in view of the information that automatic offsetting
was not allowed.?® Petitioner did not also carry over the said
amount as shown in its Annual and Quarterly ITRs for the
year 2009.3!

The same witness further testified that petitioner’s ITR
and Financial Statement for the year ended December 31,
2008 filed with the BIR,** reflected a total revenue of
P38,737,487.00 for sale of services. The amount of
P3,873,748.70 represented the total CWT by petitioner’s
customers. He declared that Maricel Relosa failed to include
another Certificate of Creditable Tax Withheld at Source
issued by Malate Construction & Developm 1t Corporation
for the amount of P103,7°9.46.%3

About three (3) of petitioner's customers, namely,
Earth Style Corporation, Earth Prosper Corporation and
Filinvest Land, Inc., issued Certificates of Creditable Tax
Withheld at Source in the name of petitioner’s previous
President, Rolando C. Delantar.®* Since they were aIready/

26Exhibits “A” and “A-1".

2’Exhibits “D"” and “D-1".

28Exhibit “E-2".

2Exhibit “F-2".

30Exhibits “U” and “V”.

31Exhibits “P”, *Q”, “R"” and “S".

32Exhibits *0”, *0-1" and “0-2".

3Exhibit “K-121".

34Exhibits “K-63" to “K-68”, “K-71" to “K-73".
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submitted to the BIR, they could no longer be replaced by
new certificates in the name of petitioner. However, both
the Certificate of Registration issued by the HLURB and the
F 3l _state '‘cense Certificate issued by the ™TI?” show that
RCD Realty Marketing Corporation acts through Rolando C.
Delantar.

Finally, petitioner sought judicial intervention on April
15, 2011 since it did not receive any report from the BIR
pertaining to its administrative claim for refund.

After petitioner rested its case,>® counsel for
respondent manifested that the latter would no longer
present evidence in the absence of final report from the
revenue examiner rec--ding petitioner’s claim for refund.?’

Despite the Court’s directive, only petitioner filed a
memorandum on November 26, 2012.38

STAT"MENT OF ISSUES

The issues®® per the parties’ Joint Stipulations and Facts
and issues are as follows:

1. Whether or not petitioner overpaid its
creditable withholding taxes for the taxable year
2008 in the amount of P3,756,164.30;

2. Whether or not the income upon which the
taxes were withheld for the taxable year 2008 were
included in the income tax return of petitioner for
the year 2008;

3. Whether or not petitioner's overpaid
creditable withholding tax in the amount of

35Exhibits “*W” and “X".

3pocket, vol. II, pp. 864-865.

37Docket, vol. II, p. 868.

3pocket, vol. 11, pp. 869-901.

Fssues to be Resolved, JSFI, docket, vol. I, p. 102.
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P3,756,164.30 is substantiated by documentary
evidence;

4. Whether or not petitioner is entitled to the
refund of tt amount of P3,756,164.30
representing its overpaid creditable withholding tax
for the taxable year 2008.

5. Whether or not the amount of P3,756,164.30
being sought for refund has not been applied to any
income tax liability of petitioner at the end of
taxable year 2008 or subsequently thel after.

The foregoing issues may be reduced into one -
whether petitioner is entitle” - a refund in the amount of
P3,756,164.30, allegedly representing its unutilized
creditable tax withheld for taxable year 2008.

The Ruling ~f the Court

In its Annual ITR for taxable year 908 filed on April
15, 2009,*° petitioner declared a taxable income of
P335,955.43 with a corresponding tax due of P117,584.40.*
In the same Annual ITR, petitioner indicated a total excess
CWT of P541,168.13. On April 24, 2009, petitioner
amended the said ITR* reporting the same taxable income
of P335,955.43 with a corresponding tax liability of
P117,584.40.* but increasing its excess CWT from
P541,168.13 to P3,756,164.30.

E ow are the computations as shown in petitioner’s
Original ITR and Amended ITR for the year 2008:

Original AITR Amended AITR

Exhibit "C" Exhibit "D"”

Sales/Revenues/Receipts/tees 38-/37.487 07 | 38,/37,487.02

4OExhibit “C-1".
*1 Exhibit “C".
42Exhibit “D-1".
43 Exhibit “D".






















































