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REPUBLIC OF 1 HE PHILIPPINES
DEPARTHMENT OF FINANCE
BUREAU OF INTERNAL REVENUE
Quezon City ’
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Sections 24 (D) (1). 27 (D) (5). 204

{C) ang 229, Tax Code.

RMC No. 43-11: RR No. 2-1998:

RR No 09-2012
(T-286-72027

g Wl

HOME DEVELOPME™ T MUTUAL FUND
Gaisano City Mall

Araneta St.. Singcang

Bacolod City

Attenti m:  MR. WIL,MER B. LIRAZAN
Departmenit Manager I

ATTY. GILBERT FRANCIS A, UY Il .
Head. Bacolod Housing Business Center

Gentlemen:

This refers to ».u request on behalf of Home Delelopment Mutual Fund (the

“Fund™) for: (1) reco :si ‘eration of Memorandum No. 18-2015 dated December 16. 2015
issued by then Comn issioner Kim S. Jacinto-Henares. RE: “Home Development Mutual
Fund (Pag-IBIG Fund re juest for exemntion from Creditable Withholding Tax (CIV'T) on the
sale of Pag-1big Funa ac quived properies in Panay Island cid for refund of all pavinents
made from time of ap v val of RMC Mo, 43-2011:" and (2) refund of all the payments it
made from the time ¢ t ¢ approval ¢f Revenue Memorandura Circular (“RMC™} No. 43-
2011 (collectively. the R quest™).

Backgrownd

1.

[

' .
The Fund requ sted for tax exemption from payvment >f creditable withholding tax
("CWT )capit | cains tax (“CGT") on the sale of its zcquired real properties where
title is already « on-olidated in the name of the Fund as provided under Section 19 of
Republic Act N v 679 as circutarized by RMC No. 43-2.011' and RMC No. 6-2012-,

1
On  December 1o, 2015, Commissioner Kim S Jacinto-Henares, the then
Commissioner C'IR™} of the Bureau of Internal Revenue (CBureau™) issued
Memorandum > o. 18-2015 ("Memorandum™) where r. it ruled that the sale of real
properties of d it ilting borrosers-members that we:e foreclosed by the Fund ts

" Cireularizing Section 19« "R public Act No @74 known as the “Huma 1 Development Mutual Fund Law of
2009, dated September 28. 2t |

- Circularizing Section 19« P public Act Ne. 9679 known as the “Home Development Mutual Fund Law of
200 ated February 15,26 2 : '
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subject to: (@) CGT imposed under Sections 24 (D) (1) and 27 (D) (5) in relation to
Section 57 of fie National Internal Revenue Code of 1997, as amended (“Tax Code™)
and Revenue ‘eculations ("RR™) No. 2-98. as amended, if such property is a capital
asset. or CW'l i1 1posed under Section 57 of the Tax Code and RR No. 2-1998. as
amended. if 1-e .ame is an ordinary asset: (b) valuz added tax (“VAT™) imposed
under Section [+ of the Tax Cede and RR No. 16-2003. if the property is an ordinary
asset: and (¢) ‘ocimentary stamp tax ("DST™) imposed under Section 196 of the Tax
Code. to wir '

“leds v D e none that while it s the Pag-IBIG Fund which sells the real
properi 1o public auction to enforce payment of unpaid loans from its
harrow rs- nembers, the CGT is imposed upon cepital gains presumed to
have be n ealized by the owner of the property from the sale, exchange, or
other di po tion of the read properny, In short, the F AGIBIG Fund, in selling
the fore do od real properties during public aucticrs, only acts as the agent
wf the Horvowers-members, and, thus, is the oae obligated ro ensure
collecti. 1 ond puyment of the taxes due on the sale thereof Hence, the Pag-
IBIG F i cannot invoke its tux exemption under Section 19 of R4 9679 to
withhol. " w:d collect the 1axes due on the sale of its acquired real properties
during ;b o auctions ...

In relation to he Memoranduni. on April 2. 2019, Atty. Gilbert Francis A. Uy 1L
Head of the und. requested for reconsideration and clarified that the subject
foreclosed rea properties were already acquired assets of the Fund (“Acquired
Properties™). \s :uch. in selling these Acquired Properties, the Fund was not acting
as agent of tI'> horrower-members. but as already tie owner of the same. Also,
considering thit the foreclosire proceeding has lang been completed and the
redemption peric | has already expired. the Fund is the absolute owner of the
properties. Fur he . the Fund was selling the Acquired Properties not to enforce the
pavment from ‘s member-borrower but as an owner of the same.

*

In reply. plea: : te informed that the Fund is a govérnment-owned and controlled

corporation ("GOCC” .+ ¢ eated under Republic Act ("RA™) No. 9679 which is involved in.
among others. extendi g housing loans to Fund members.*

Having this o1 regard, in the évent of non-payment by a borrower-member of its

obligations. the Fund is uranted a right to foreclose the real properties of such defaulting
borrower-mmortgagor. : uciion the same publicly. and apply thz proceeds to the debt of the
same. to wit:

CSECTION 13, Poaers and Functions of the Fund — ,'!".E'ze Fund shall have the
powvers and func o1 < specified in this At and the usual corporate powers

XX ’ fany xxXx
tgr To ensure ¢ collection ani recovery of all indebtzdness, liahilities andor

gecountabilities, in luding wipaid connibutions in favor of_the Fund arising from
any cause or $o1 v or Whatsoever, due front all obligors, 1 f?:etherpuhlic or private;

' Republic Act No. 9679, .n \ct Further Strenuthening the Home Deve «.pment Mutual Fund. and for Other
Purposes. June §. 2009, i

! Ihid.

> ¥
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. : -¢f 1 in the event of failure
{ Wd pay i v of the obligaions reterred to herein, un;‘ r:;ri’mime o
: J . ) " .y ‘> :
p L?m, ; !; t ligor or debtor 1o comply with the denn
or refusd o P

el r oper dotions i suirs. eriminal, cvil, ac?mms{rafrve. _or orshde;::;::z
‘fﬁ'—"_”e"":‘rl‘fi’—l_‘ l )LEJ_ ;g—;f_jmmml-;mws. poards or bodizs of Prope? jurr- frerion
el o \ l}ll-lf Ihcl? Fund moy compromise or release, in wholg‘ 0!; 1‘):‘5” O.f.
Provided Ju " : : ?tl vl lighidiny (o the Fund i connection with the co ea; "o
o f'?’t’"f-“- fpl . ‘rlm‘ L[ending q;emrinnx af the Fund, under such te;r?:B n
. ””;'_’h_“”‘”’-‘ ;. lh\J s'i;:ed bv !In: Roard of Trustees! Provided,_further, That the Board
coRditions as poos ) )
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o fto th rpropes canr! after any dotion taken f") him, wn i Sha tred ac
repr ke I% g 1 ]

wifit wore an el O irs own sherifis in all respects;
L -

Fund Circular N +. 4247 (~Cireular™) provides the procedure or guidelines for the
recovery of the Funi's investment from housing loan accounts secured by real estate
mortgag::e that are in fef wlt through extrajudicial foreclosure. Under RA No. 9679 and the
Circular. the Fund ma participate in the public auction.

E

]

It is worthy t¢ n te that there are two (2) transactions involved in the event the Fund

opt to collect the obt zations of the borrower-mortgagor through extrajudicial foreclosure of
moriguged real proper ie-.

I. Sale of fireclosed properties of the borrower-irortgagor. wherein the
proceeds rcvived from the highest bidder will be applied to the debt of
the borrow 'r-nortgagor (" Sale of Foreclosed Properties™); and

)

Sale of pr pe ties acquired by the Fund during foreclosure of properties
(The Fund beng the highest bidder) to a third party via a public auction
(“Sale of ! cq rired Properties™). !

1. Suale of Foreclose, P aperties

In the event th ut :he Fund partizipates in a bid and is the highest bidder. it shall pay
the Sheriff’s percenta; ¢ 12es. secure thi: certificate of sale and register the Certificate of Sale
("COS™) with the cor -eived Registry of Deeds within sixty (60) calendar days from receipt
ot the said COS.*

Section I (EF) »f :he Circular provides that the borrow er-mortgagor, his successor’s-
in-interest or any judi via’ creditor. or any person having a lich on the property mortgaged.

whether natural or jur dical person. may redeem the foreclosed property within one (1) vear
from the date of regis ration of the COS by pay ing the redemption price in accordance with
Item No. 1.C.15 of the Circular. to wir; . -

I SPECE T PROVISIONS

4
xXxx Xy xxv
TApril 10, 2019, This ciret ar mended HDMF Cirewlar No, 304 dated March 23, 2012,
Section LDy el of Ciree v o, 424 : )
24, . Sev
/
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DHON OF THY FORECLOSED PROPERTY

In ol ca s orwhich an exp ajudicial foreclosure sal: has been made under a
special power - norney, the porrower-mortgagor, his successor:s-in-interest or
any judicial cro {iv v or judgment creditor of said borrower-creditor, or any person
having a lien « - 11 o property subsequent to the morigage vnder which the property
hus been sold, wa redeem the foreclosed property within a period of oné (1) yvear
from the date i registration of the COS by paving the redemption price in
accordance wit t1 provision of ftem No. £ C. 13 hereof " (1nderscoring supplied)

=7

In the event tial the borrower-mortgagor. his successor/s-in-interest or any judicial
creditor. or any pers n having a lien on the property mortgaged. failed to redeem the
foreclosed real proper ie: within the redemption period. the titie of the said properties will be
consolidated in the iame of the Fund. Upon consplidation of title. the respective tax

declarations covering th - subject preperties shall also be consolidated in the name of the
Fund.” -

=

When it come: t¢ pavment of taxes. the Fund should be: guided by Section 1 (G} of the
Circular and Section - of RR No. 09-2012:# ‘

Circular No, 42
I GENERAL i Ro TISIONS
G CONSOLID TIHN OF TITLE

I The Fun st i comply secure the following requirements:

1.1 Pav w Capital Gains Tux (CGTy,

1.2 Pav i Documentary Sramp Tax (DST);

1.3 Secu ¢ ertificate Awthorizing Registration (CAR) from the Bureau of
Inter wil Revenwe (BIR) :

1.4 Secu ¢ ~oparate certified true copies of the Tax Declaration of Land and
Buil: ‘ny from the City or Municipal Assessor's Office;

1.3 Secu ¢ i ux Clearance Ly paying the Real Estat: Tax (RET) and Transfer
Fee . -1/ o Ciry Municipal Treasurer's Office.”

Revenue Regui i ons No, 9-20]7

“SECTI N 2. Taxability .of Owner's Morigagor's Failure to Redeem His
Foreclosed Auci an d Off Property ies within the Applicable Statutory Redemption
Period, —— In ¢ se of non-redemption of properties sold during imvoluntary sales,
regardless of th 0 e of proceedings and personality of mcrigagees selling persons
or entities, the (ap tal Gains Tax (CGT) imposed under Sections 24 (D) (1) and 27
(D) (5} of the T x Code, in relation to Section 37 of the Tax Code and RR 2-98, as
amended_if the roperty is a capital asset; or the Creditablg Withholding Tax (CIFT)
imposed under © 2crron 37 and RR 2-98, as amended, if the. property is_an ordinary
assel; ghe Value 1. ted Tax (VAT) imposed under Section 106 of the Tax Code and
RR 1612003, as anonded; and the Documentary Stamp Tax (DST) imposed _under
Sectioh 196 of i+ T 1x Code shall become due.

T Section TG of Cirealar ™ o, 124,
* Implementing Sections 2- (131 ¢1). 27 (D) 31, 57, 106 and 196 of the National Internal Revenue Code of 1997
on Non-Redemption of Pre eriies Sold During Involuntars Sales. May 31,2012,

) iy
: | L
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The bt cr of the subject properny. who is deemed 1o have withheld the CGT
or CHT due fr i the sale, shall then file the CGT return and remit the said tax to
tire Burcau wi e thirev €30y davs from the expirarion of the applicable statutory
redemption per oo or file the ST return and remit tiie said iax to the Bureau
within ton (1) bavs tollowing the end or the nionth after expiration of the applicable
statutery reden o1 n period, provided that, for taxes withheld in December, the CHT
return shall be il 7 und the taxes remitted to the Bureau on or hefore January 15 of
the following v - {Underscoring and emphasis supplied)

Based on the fo e-cited provisjons. the buver of the real property foreclosed. in case
of non-redemption ol prperties sold &ring involuntary sales (i.e.. foreclosure of mortgaged
properties), who is de “m :d 1o have withheld the CGT or CW1' due from the sale, shall file the
CGT return and remit the CGT to the Bureau within thirty (3¢) days from the expiration of the
applicable statutory r demption pericd. If the subject property is an ordinary asset. the buyer
shall file the CWT roura and remit the CWT within ten (10) days foilowing the end of the
month after expiratiol o! the applicable statutors redemption period.

It the subject | roperty sold is under the circumstances which warrant the imposition of
VAT. the same must b paid to the $3IR by the VAT-registered borrower-mortgagor on or
before the 20 day ¢ 2" day. whichever is applicable. of the month following the month
when the right of redc ny-ion prescribes.

Moreover. the D T return shall be filed and paid to the BIR within five (5) days after
the close of the montl al 2t the lapse of the applicable redemption period.

Please note th i he CGT/CWT/'VAT and DST shall be based on the higher of the
consideration (bid | riv 2 of the highest bidder) or the fair market value or zonal value as
determined in accor 'ar ce with Section 6(E) of the Tax Code.

This Office is f the opinion that this position is not in conflict with Section 19 of RA
No. 9679, as implemuntc d by Section 11 of its implementing ruies and regulations ("IRR").
which provides that he Fund and all its assets and properties are exempt from any tax.
assessment. fee. charg .. r customs or import duty. to wir .

“SECTION 1Y Ev mption from- Tux, Legal Process and Lien. — Al laws to the
contrary nutwit. st wling, the Furd and all its assets and properties, ull contributions
collected and a ' u cruals thereto and income or investmert earnings therefrom, as
well as all supp ‘fe- equipment, pupers or documents shall be exempt from any tax,
assessment, fee, chorge, or custonis or import duty. und all benefit payments made by
the Pag-IBIG F i shall likewise he exempt from all kinds of taxes, fees or charges,
and shall not be IioSle to anachments, garishments, levy oi seizure by or under any
legul or equitat ¢ | rocess whatsoever, either before or after receipt by the person or
persons entitica thoveto, except (o payv any debt of the mentber to the Fund No tax
mredsure of wh. rev v nature enacted shall apply to the Fund, _unless it expresshy
revokes the deci i | policy of the State in Section 2 hereof wranting tax exemption to
the Fund  Am v assessment _ggainst _the Fund shall he null _and void. "
(Underscoring = -prlied)

-~

Following the ite 1 Circular and RR No. 9-2012. and te ensure collection and payment
of taxes due on the sa‘e. the Fund. which is the buyer (assuming that it was the highest
bidder). and deemec tc have withheld the taxes due from the sale, must file the necessan
return and remit the 1 s to the Bureau within the prescribed period.

?.,

€
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Clearly. with he said procedute. the Fund merely acts as an agent of the borrowers-
mortgagors. Thus. < nnot invoke its tax exemption under Section 19 of RA No. 9679 in
arder not to withh Id and collect the taxes due on the Sale of the Foreclosed Properties
during public aucti m~ It must be emphasized that the Fund is not the entity liable to pay
tax. but it is requirc 3 1 » withhold and remit (o the Bureav the withheld taxes relating to the
sale of the Foreclos -d ’roperties.

2. Sule of Acquired Priperties

Sale of Acqui ed Properties to a third party via a public auction is governed by Fund
Circular No. 428.”

Pursuant to S ¢t on 19 of RA.No. 9679 as circularized by RMC No. 43-2011 and
RMC No. 6-2012. tF> Tund. and its assets and properties, including. for the avoidance of
doubt. the Acquired | roj-erties. are exempt from any tax. assessment. fee. charge. or customs
or imnort duty. towir ' '

“SECTION 19 E-cmption from_Tax, Legal Process and Lien. — All laws to the
contrary notwit ist. nding, the Fund and ail its assets and properties, all contributions
collected and « | « scruals thereto und income or investmert earnings therefrom, as
well as all supy lic . equipment, papers or documents shall be exempt from_any lax,
assessment, fee ch irge, or customs or import duty; and all benefit payments made by
the Pag-IBIG }F m. shall likewise be exempt from all kinds of taxes, fees or charges,
and shall not b. I hle to attachments, garnishments, levy or seizure by or under any
legal or equital v rocess whatsoever, either before or after receipt by the person or
persons entitlec 1 reto, except 1o pay any debt of the member to the Fund. No tax
measure _of white or_nature e ted shall apply to the Fund, unless it _expressly
revokes the dec w1 policy of the State in Scction 2 hereof granting tax exemption 10
the Fund_ An (o assessment against the Fund shall be wnull _and void.™
{Underscoring : 1py lied) ' ’

t

In view of the toegoing. this Office hereby confirms that the sale by the Fund of the
Acquired Properties arc exempt from any tax. assessment. fve. or charges without prejudice
to the existing laws. ruies and regulations. Take note however, that the DST relating to such
sale shall be paid by th-- third-party buyer pursuant to Section 173 of the Tax Code.

Moreover. the thi~d-party buyer of the Acquired Properties shall be responsible for the
transfer of the relev nt title in his favor and shall shoulder the corresponding transfer costs.
and other related ex; en s pursuant to Section V1 (3.2) of Citcular No. 428, to wit:

L]

CTTMECHANTS

X xxy xx
3 Documenta. v m the Sule of Pag-IBIG Fund Acquired Assets
X xxy Xy

— %-’

Omnibus Guidelines on € ¢~ e of Pag-IBIG Fund Real and Other Properiies Acquired. July 31,2019, ﬁ

‘
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324D euop Absolute Sale siiall be issied 1o the buver upon full payment of
the 1w hase price. Said binver shall be responsible for the transfer of the
title in s favor and shall shoulder the corresponding transfer costs, and
othe -1 fated expenses: " (Underscoring supplied)

With regard to the request for refund of all the payments it made from the time of the
approval of RMC N . 3-2011. please note that Sections 20 (C) and 229 of the Tax Code
provides that no cre fit »r refund of taxes or penalties shall be allowed unless the taxpayer
files in writing with he Commissioner a claim for credit or refund within two (2) years after

the pay ment of the t: x

CSEC 2040 duoe
Credit Tuxes. - h

(Cr Credit or 1t
impused withou: du
returned in goo 1
change wnused
upon proot of d. str
unless the taxp ve.

r penalty. to wir: :

nof the Commissioner m Ceompromise, Abate and Refund or
CoRimissioner may - .

XXX XY XXX

Jd taxes errovesush or illegally received or penalties illegally

haority, refund the value of internal revenue stamps when they are

condition by the purchases, and, in his discretion, redeem or
ps that have Been rendered wunfit for use and refund their value

wction. No credit or refund of taxes or penalties shall ke allowed
files in writing with_the Commissioner a claim for credit or

refund within 1 o

r2 veagrs after the pavment of the tux or penalty: Provided,

however, That '
written claim for or

SEC 229 Rec w
proceeding shal b
revenue tax her ca
collected, or of 'm
army sum allegec t

turn filed showing gn overpavment shall be considered as a
it or refind.

Xy XXX XXN

v of Tax Erroncously or IMegally Collected. — No suit or
maintained in ony court for the recovery of any national internal
or alleged to have heen erroncousiy or illegally assessed or
penalty claimed to have been collected without authority, or of
have been excessively or in any mannezr wrongfully collected

wnttl a claim for <t nd or credit has been duly filed with the. Commissioner: ...

In_amy case, no_ w1 suit or proceeding shall be filed after the expiration of two (2)
vears from the « o of payment of the tax or penalty regardless of any supervening
cause that may « is._after payment... " {Underscoring supplied)

Section 204 ap Mics to adminisirative claims for refund. while Section 229 to judicial
claims for refund. It secrs stressing that in an administrative claim for refund, the same shall
be filed with the C R within the prescribed period and supported by source documents
required under exis inr laws and rules and regulations. Also, it is essential that an
administrative claim he filed as a condition precedent in order for a judicial claim for refund
to prosper.'”

Actions for tax retund or credit are in the nature of a claim for exemption. As such. the
law is not only con:iruxd in strictissimi juris against the taxpayer, the pieces of evidence
presented entitling a axpayer to an exemption must also be strictissimi scrutinized and duly
proven. The burden is on the taxpaser to show that he has strictly complied with the

" Aeon Credit Service ( hil opines). Ine. vo Commissioner of Internal Revenue. C.T.A. Case Ne. 9770
(Resolution) Januars 420 1.

(='93
/
¢
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conditions for the . ra:it of the tax refund or credit. Since taxes are the lifeblood of the
government, tax lav s 1aust be faithtully and strictly implemented. They are not intended to
be liberally construc 1.}

Accordingly. i1 the absence of proof that the Fund has filed with the CIR a claim for
tax credit or refund vithin the two (2) yvear period as prescribed by law, the taxes it had paid
can no longer be the suhject of a refund or credit.'”

Please be guid d recordingly.

Very truly yvours.

R /bgu.go—/t;'w\/
CAESAR R. DULAY
C onmn‘ssione& 0[ Internal Revenue

051877

o

Copy furnished:

MAHINARDO G. ML LG
Reginnal Divector

Revenye Region No. |

linilo Ciry

' Coca-Cola Bottlers Phi ippnes. Ine. v. Commissioner of Internal Revenue. G.R. No. 221694 (Notice).
January 9. 2021,

'* Revenue Memorandum Cire lar No. 017-2018. Amending RMC No. 89-2917 and Certain Pros isions of RMC
Nu. 54-2014 on Processing o1 Claims for Issuance of Tax Refund TCC in Relation to Amendments Made in
NIRC of 1997, as Amende. by RA No. 10963, Vebruary 27. 2018,



