S ———————————, (§

B, |

*UBLIC OF THE PHILL¢I ,
“OURT OF TAX APPEALS 2 g,

M
CADMALLADER ©ACIFIC COMPANY,
Petitioner,

- YoT3US = C.T.A. CATE NO, 536

COMMISSIONLR OF INTEWAL
REVENUE,
Respondent.

X o ® & o = = = = =« =« = X

DECISION

The respondent ascegeed against the petitioner
the sum of 74,112,085, reprecsenting deficiency sales
tax and surchorge and commercial broker'’s fixed and
percentage texes ond surcharge for the reriod from
1955 to 1957, itemized and computed as follewss

T tax doe thereen - TiRGD: 31

Les=t ‘mount pold ewe- __1,.208.62
Deficiency salee

Lax — ® 103.9%
29¢ surChar¥ge eww-cwew
Total o= - ——————- 129,94

Total gross re-
wt! PP |
6% tax dus therecn o 5 5,15. lg
- S50% surcharge

o P ——— 1,067.08
Fixed taxes (C=8)

1955-1957 e o ﬂhi!ﬂ
Total evcmcnnneas . —wmeen  3,601.23

Totai londed ¢ost wee~ * 3,721.52

25% mark-Up cecumcmene

Taxable =0uUNt eeeseee 7 4, §]

TOTAL AMOUNT DUE AND COLLECTIBLE » 34,042, 08

Petitioner does not contest the legality of the

ascessment as regonrde the deficiency salag tax end

surcharge ia the sums of P129,94 and *230, 88, However,

it 1¢ 2lleged that it is not and has never engaged in

"/“” 455

i e e e — el g B i _...-}

- v -



DECI®T N
C.T.A. CATE NC. 336

-2 e
buginess a2t commexcial breker, ond therefore it can
net be held lilable fo:r the {ixed and percentage
taxes as commercial broker as provided in Sections
193(q)® and 193 of the Naticnal Internal Revenue Gede.

Pailing to gsecure = reconsiderstion of respondent's
sscassmant concerning the brokex's fixed and percentge
age taxes, petiticner instituted the present appeal.
Petiticner is 2 domestic cemporation with a
branch office at Arcadia, Los Angeles=, California.
The primayy purposs for which patijion-r was organe
fred, ac stated In 1te Articles of Incorporstion, is
*To buy, manufscture, produce, cr ctherwise sell, ime
poxt, expurt, Lrade, and dezi iln general morchandise,
goods, wares, food products and cormodities of every
kind and description." The Los Angeles branch serves

as petitioner's buying coifice.

AJ} With respect to the transactions for which pe-
tiéioner is beino held lisble fexr the broker's fiwed
and parcentage taxes, it sppesrs that petitioner's
Manila office secures orders from Philippine cugtomers
for the purchase of goods from abroad. Under the
contracl entered into between petitioner and the buye
ez, the seller is the California branch. A sasple of
such contrect is repreoduced balow!

1 Now Sec. 182(a)(3)(s)e
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CADTALIADER PACIFYC OFIPANY

INPORTEAS « DITTRINIMTOAS o SXPORTEAS
HMANILA

Ref, 5939 Order No. 35/867

BUYER: Balanga “axdware and “upnly,
Palanga, Rataan (®ENG Li7 MARDWARE ), here-
by oxder= nd agreeg to purehase the mers
chandica specified bolow from

RELLIM Coadwallader Pacific Commeny -
PeDs Box 565, Arcadia, California, U.%.Ae,
subject to the temme and cronditions weitten
::xom and printed on the reverse side hare-
t
(Here follows the description of the articles)

ALL ®RICE® SUBJECT YU CHANGE
UP TO TLAE OF ®MIPWMENT

Eatimated "C.I.F. Manila Total
Value %1,91%.00

Tilwey Irrevocable Letter of Credit in
faver of the SELLER for the above total amount.

SHIPMANTS Prompt. Subject to U. %. Exe
port Fequlatiens,

THNSURANCES Oxdinary riske.
MARKINGSS BRHS/MANTLA,

tigned in the City of Manila, Philippines
‘on this 18th day of Cctobex, 1985, "

CONFIRMED: ACCEVTEDY
CADWALIARER PACIFIC BALANGA HARBMNARE
OO ANY & SUFPLY
N&r
Bys {Sgd) MAURICE METALY Bys (Sad) LOWINGO
Generxal Manager JAVIGR

The temme and cwnditions of the contract of sale
sppearing on the reverse side of the document are »s
follows?

1. -%ELLER gshall not be respcnsible for
loss, damage, or delay due to fire, :&mn
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waz, strikes, or 2ny causes beyond their
gontrol, Failure to ship or deliver with.
in the tima specified shall not be deemed a
breach of this contrect and all time specia
fications, however worded, are only direce-
torye SiELLEN will not be responeible for
non-delivery due to forge ?_jggﬁ or to any
causes beyond their control. All deliver-
ies are subject t¢ reasvnable variations
from standaxd in color, form, size and
quality.

2,«The SELLER may ship any portion of the
merchandise as soon 2e¢ commleted at the
:;mufacture:s' -::k;. aug/:: made re
or shipment, snd payment for eny p on
of the goeds 28 shimnrned =hsll become due
in accordance with the terms of payment
specified on the reverse eide hereof.

S.-Defsulte, delay or defect in any one o¥
move deliveries and/or porticns thereof
ehell be c nsidered as segregated default
and shall net give right fox the PUYLIR %o
reacind the whole order covered by this
contracte g

4,«Title to mezchandise shall pass to BUYER \
at time of s te The merchandise
€alled fox in this contract shall bLe ship-
ped, traveled and bLe insured for account
and risk of the BUYER, and the regpomsie
bility of the “FLLER shall ceace once the
shipping documentes have beun signed by the
steamship company and delivered tc the
forwarding aonk,.

Sewihe ScLlicil shall not be regponeible in any
way whatsoever for fines, Iges, UF any
other expenses incurred because of late
or non-agrival of sh.lpgin decuments cover-
ing the merchondise cnlled for in thie
contract.

be-Orders and all other specifications and
eonditiong as astipulated in this contract
cannot be modified or changed without
written perminzion of the SELLER.

Te «Thould the BPUYZIR secure release of the
merchandise called for in this contyact
by meane of trust receirt, or otharwise,
from the Bank holding draft or drafts,
SELLER will 4n no event guarantes such
trust receipt. Sheuld the BUYLH De unable
to arranae for the releage by trust re-
ceipt, or othexwise, on arrival of the mex-
chandise called for in this contract, “ELL-
B8R ehall have the right to take delivery
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of said merchandise and to sell the same
in the open market privately and should
the price obtained frem this forced sale
or sales be less thaa the contract price,
the difference shall be fer the account

of the BUYER, who agrees te pay the same
to SELLER on demand. All expenses ine
curred in making such forced sale or sales
likewise shall be foxr BUYER'S account,

wise neglect to accept SELLER'S draft
or drafts, or otherwise fail, or neglect
to make Immediate payment uzlor take
delivery of the merchandise called for
in this contract on arrival thereof, the
BUYEA agrees ond gives te the SELLER the
right and authority to take delivery and
possession of the said amerchandise and
to sell or offer for sale the merchandige
ivately without prior netice to the
ﬁm and should the proceeds realized
from sale or sales thereof be insufe
ficient to cover up the tetal cost or
value of the merchandise as invoiced by
the SELLER plus the expenses of handling
and selling such shertage orx, deficit shall
bs made good, covered up and paid by the
BUYEX te the SELLEX ijmmediately upen de-
mend by the SELLER,

9.=A1l1 existing revenus and/er taxes, snd/er
any increase in such revenue and/or taxes,
or any new taxes impesed on the mere
chandise invelved in this centract which
nay become effective after the date of
thu&emtract. shall be for account of the

10.-Al]l bank charges, such ss exchange, intere
est, banking comaission, etc., shall be
for the account of the SUYEHR unless othere
wise agreed upen in writing.

lle=In case of litipation arising out of this
transaction, the parties herein BUYER
and SELLER agr« to submit themselves teo
the jurisdiction ¢f the Courts of the
City of hanila, and the Bu further lgron
te pay an m!mx equivelent te
X% oif the total invoice value of the mer-
chandise called for er subject of this con-
tract, as attorney's fees and liquidated
damages, plus all sourt costs.

12,~In case the BUYER refuses teo accept SELLER'S
v draft ox drafts, or te pay any amount which
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may beccme due o delingquent, the BUYER
agrees to pay interest on such smount
becening due, delinquent oz deficient at

. the rate of 12X per annum computed from
date of shipment of the narchandise te
date of complets payment in full, includ-
ino such intercst,

13, «A11 orders covered hy this contrsct are
subject to cancallation the SELLER 1f
the finanelal responsibility of the BUY-
ER proves at any time to be unsatisfac-
tory to the SELLER} or Af the BLYER fails
to pay any note or ebligations due the
=ELLER; ‘or 4if the LUYER has failed te
make satisfactory settlevent to the “:iLl-
ER on previoue orders or shipmaents.

14, .1t i+ understeod and agreed, that in
the event there is viclation of the condi-
tienis given hereof, BLYER reccgnisss the
safd CADMALL DUR PACIFIC COMPANY, Manila
2= the FILLIA'" renresentative autheze
ized and empowered to bring suit in the
naie of the SELLES who is the CADRALLAR.
SR PACIFIC COMPaNY alone, in which case
the personality of the CADVALLADER PACI
FIC CUL Y shall not be quetioned im
eouxt by the PUVER or by its agents and/
oxr representatives.

1%, -Should it ba stipuleted that BUYER shall
opan an irrevogshle confirued Letter of
Credit or in such terms as indicated in
this contract in favor of THLLGE  upon
confirmation ef this crder and the same
i= confirmad, the [L L7 heveby agrees and
binds hi reclf to cpen seid letter of ere-
dit fer the full vslue of this crder,
inglueive of such other expensses or chare
yees indicated therein, or resit the fozre-

b? tel ¢ trensfer. In the
event Lthat LUYIER falls, neglecte or 2o
fusas to comply with the foregeing with-
in ten {10) day= from vrecsipt of sueh
confirmation, A will be liable for
all and whatsogvar kind of gwpenses and
dmmages incurred in connaction with this
er‘ ‘“lgﬂ‘ 173. C-Tl.la "c’;‘rdﬂo‘

J Aftex the contrzact is signed, the saie is fore
wapded to the Califoxnia braneh which proguzes the
goods described in the contrect snd ships them dizect-
ly to the _mc:. As title to the goods parses frue
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pine buyer from the time of shipment in Californis,
the buysr is the importer of such goods and 1s the one
lizble for all taxes and duties due thereon and ine
cident to their importation,

The profit derived by petitioner from tha transe
action is denominated as the "merk-up® on the price of
the goods; respondent calls it “overprice;® it 1s -nt!r-
ed in the books of petitiener as "commission samed.® |
Although this prefit is divided equally between petie
tiongr and its Califomia brench, it is entirely reporte
od by petitioner as income esmed by it subject to
Fhilippine incoame taxe

Section 194(t) of the Rgvenue Code defines “com-

- mercial byokox" thus «

“(t) "Commercial broker® includes
w'nno. other than importers,
acturers, producers, or fide

Under the facte described above, and the law,
respondent expressed the opinion that petitioner is
a commeweial brekers In his decision of Apxil 8, 1958,
respondant stated:
In the light of the fo -
thons vy sainiain Sht our eliend Gorl
cause it bxought about eales or purchases
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of merchandise between ite local cuse

tomers in the Philippines and its alleged
branch office st Axeedia, Colifomnia, or

through its intervention brought
P buyers and foreign sellers to-
the contract in the

s the intexvention of
client in the transaction was made
¢r compensation or profit as found by
our agents. J client i
is 2 commercial x the letter
and meaning of Section 194(t) of the
Tax Code.

Your client and its alleged brench
office in Arecadia, Colifornias, sxe dise

tinct and arate entities in
ummt:m-mum,.

In the decision guoted sbove, respondent based his
cpinion upon the theory that petitioner and its ale
leged California brench arve digtinct and seporete
entities; that being seporete entities, petitioner
acted merely as an intemmediary between the Philip-
pine buyers snd the seller (the alleged California
Wh and that ee= such intemmediary between buyers
snd sellex, it is » commercial bxoker within the
meaning of Section 194(t) of the Revenue Code.

In this appeal, howevexr, respendent has abane
doned the theory that petitioner and its byench of.
fice in Califomia are two distinet and separate entie
ties. Yo has appavently conceded that the Califomias
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branch 1i¢ merely 2 buying office of petitioner, but

maintains that retitioner acted as 2 broker or intere
mediary batgﬁ,n the Philippine buyere and the foreign
wapuern. eellere, manufreturers ¢x preducers whose

mexrchandi s@ wars ~rocurcd in the united “tates by
the Californis branch office ¢f petitioner. %e

quotes 0/
Yas iow taxing a3 "ecompercizl

beroker® requires the exietence of
thiree parties. In the caee 2t bar
there are three pertice, nemalys (f"'
the customer or bu r - the Ralanga
Hepdware & “upnly *A® in the
exarple given nbw.? (2‘ ihe comper=
cis) broker - the #fnriln branch office
of petiticner securing the order from
ite cuctomer or buyer in the Philip-
pinas snd (3) the fewelon curpliar,
egllexr, manufseturer or preducer
whoge perchandise is procured in the
njted ®petes by the Califernia branch
office of petiticner thet inveiced
end ehipped eald merchendise divect
to the iogai customer Or buyer. [Owa
ever, retitioner atill insiste that
the gellex 4~ the Califomia branch
offices « o (Ipe 6=7, kemoraridhm for

7mﬂntﬂnt.
/ find ne factual basie to support respond-

oht's ¢onclusion that petitioner acted o= hrekerx
betveen the Fhilipgine buyere and the L. % manu-
facturcxs or supplicrs from which the goods were ace
quired by the Califomnia brench of petitiocnex, All
that appears ©f record is thei petiticner entered
into contxocte of sole with Fhilippine buyers; thet
st the time the contracts were signad, the noods were

not un handy that Lthe voods guniracied to be sold
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were 6 be procured by ite bhranch office in Cali-
fornias and that such goods were sctually acquired
or purchased by the Californis branch which shipped
the goode in fite cwn name directly te the Philippine
buyere. Under these circumstances, we de net think
that petitismer or its branch office in Califernmia
scted pe broker ioxr snd on behelf of the foreign sanue
facturere or suppliers. Petitioner simply eeld oocods
which it undertock to progure through its Californie
hmeh.]

It is sleo 2lleged thet since petitioner claims
that 4t is the seller of the gecds, 2rd a3 it is
neither an irporter, manufecturer or producer of the
goods which it sold, o2 a hopg [ide employee of the
smanufacturer or supplicr, it iz a commercial bxokex,
because the definition of "coumexcial breoker™ doss
not include an importer, manufecturer or preducer,
oxr » bona ﬁk_ etployee. Ye quote from the meworsne
dum of ¢ounsel for respondents

If the petitioner's byanch office
in Califomia 1= the seller of the mere
chandice and 1f we consider its act as
alsc the =2¢ct of the branch offieca of
retitiocner in the Fhi inge, it neces-
sarily fellowg that the "hilirpinec of~
fice of the Metitioner is ! selleys
Ve now snelyme section 194(t) of the
Beticnal Intemal levenue Code, which
reads as followst (Cueotation omitted, )

A "cummercial brokei," thexsfore,
includes all perscihs, who, ior compef-
satien cr prefit, selles or brings about
sales or purchosses of merchandise for
other persons. Ths ter "comwercial

broker® doss not include impcrters,
manufscturers, producers or hepa

employees.
~ It cannot be disputed that peti-
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tiener isW icauge the tisle

to the mexchandise involved in thie casu un |

hand sagsed to the buyer at the time of its !
araqraph 4, = *D-1"). The Los Angelas, '

Californie bronch of the petiticner did

not pay for the nerchandise, but the cuse

tovar or buyer in the ‘hilippinese (tesen,

pe 20)e It ie neither the manufacturer or

producer of the sa2id mercisndise nox the

”{;}‘:Ku of another pers ne The Manila

by office ¢f the petitionex, thereiore

scted #s an intemsediaory between the Philip-

pineg buyers and fereign monufocturers and

producers whiie the Califcornia branch of-

fice of petitioner rzpresents ithe Usnila

branch office abrcad. letitioner, there-

fere, 18 nct an gItel, proGucer, Lanu-

factuzer or bona 4S8 eFp LOYSee LRDER. o
: : o - 154 {‘-‘:! '

¢4 U

g

"y o

aet Juporied, TeEnud i, X pxcduces by
the o o o ii'pe I=0, lgmorandum {or Ros-

pendent; enphaels eupplied. )

s d¢ not think respondent realirzes the implicae
tione to be drewn {reo the sbeve line of resecning, If
it 48 correct, tuen all gereline statione in the ™ile
ippines are commercic]l Lrokere because they sell ¢seo-
line and cther fvel oais which Lhey reither inpeort,
produce or manufaseture. rleither are they swployeee of
the iwmporterss The Luzeau of Intemnal Fevenue has not,
to our knowledge, reguired amy aseciine stetion te nay
the commwrciel brokexds fiwed and sercentage teres.

They zre only required te pay, ond they do pey, the
gradusted iixed sraual tax. The frllacy of respendent's
theory mey sleo Le illustreted thug: The definition

of "commarcial broker® under Section 194(t) of the Reve.
enuw Code doeg not include & building centracter. Pe-
titicner is not & building contractcex. Therefore,
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petiticner is » commercial broker.

Jmmmdrmw.mﬁraﬁﬁlum
of facts, has expressed the opinion that a person
who contracts to sell goods to a Philippine customer,
the goods to be procured in the United States through
® buying agent or attomey-in-fact, is not 2 commer-
cial broker.] For convenience, we are quoting below
in full the statement of facts and the opinien of
the Seeretary of Finunce with which we aze in complate
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~of 1947, Tzeific :xchang:‘Co oraticn
received the amount of .JE.GD from
Polok, Wintexrs 2 Co. as its Bhare of
the profits from the sbove-mentioned
teansacticone and paid the amount of
$3,437.97 as commercial brokexr's per-
centige tax under the pirovisions of
fSection 195 in : on with section
104{¢t ) of the Mational Internal Feve
enue Code. The request fox refumnd of
giq wem{t_‘t hae heen deﬁief.;nd Pagific

¢change Corporatien sppea the case

te this !hr?r‘tmﬂﬂt. ﬁe quastion pre=
sented im whether under the arrangement
mentioned above Facific Sxchange Corp-~
oration wes 8 commercial broker. If
£t was » commercinl broker At was lis-
kle te the taxy if othexwise, it was
rnot aublect 2o the tax znd refund of
the smount involved would be in covder,
the request for refund having bean nade
within the statutory peried.

Under section 194(t) of the Tax
Code, the tern "™comrercial broker® ine
c¢ludes all perscns, cther than ispert-
ers, manuf-cturers, producers, or Lons

employaes, who, foer compensation
or profit, sell or bring about salee or
purchascs of merchandise {or other pere
eens, cr hring proposed buyere and eell-
ars together, x x x.*

A broker is ?an-nll defined as
ope whe le ¢ngaged fox cthersz, on o come
migediaon, negotisting contracts zrelative
te g.mrty, viith the cuetody of which
he has no concermnj the negotiator bee
twger other -~artige, nevezr acting in
his owm nome but in the name of these
who employed himj; he ¢ stxictly a mid-
dleman, #nd [or scme nurposes the agent
of beth paxtice, /! brcker ie one whose
occupatien 1t i¢s to bring parties to-

ther to bargaln or to bargein for them
n mattelrs of trade, commorce Or naviga-
tion. (Pehn, ¥evyer % Co., Ltd, v. Nolt.
ing and Jarcia, 3% Phil. 274, )

A broker as distinguished frem the
commission merchant, does not sustain smy
relation to the object which he sells ox
buys. He is simply an intermediary be-
tween the seller and the buysr. FHe does
not re the possession or custody of
the chject sold, Iils function is te bring
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egether the lm“ te the trw cackicn,.
t’c C. G v Yatee, B 49976)

it ars closr from the admitted
fagte that tha Pacific Exghange Compeoraw
tion, in sumitting bids to the Divieion
of Purchasa and Tunnly, agted ia its
o pane and mot in yepggesitakien of
ancther and Lhst Mivisicm of Furehase and
Soply fssued the [ urchase codexs te the
s+id comporation v the sece cayacitys
It also 2pocors cleax Szon the Tenazal
Power of Abtorney axecutsd by eciile
Bxchenge Comoxsiion appeinting snd cunwil.
tuting Felak, Vinters &L Co. its attomeye
inofact ip the ‘mited "Lites that all
that Fﬂl&k, ¥inters & Co. ddd in conneg~
tlon with the supplies referred e were
within the linit of the powers granted
to 1% as cttemey-in<dact. Facific ix.
chenyge Compoxaticn, thru its counssl,
hae sutndtted to thie Uppartment, In addi.
tion, a latter of Velak, Mintexwe & Ce.
dated spzil 20, 1947, addvasted to the
tanpayex, {von which it avpears that the
relation of attetney-in-feet and srinei-
a1 bad been exiding between the two fizus
“f::: the -sxf:c;;.;mn;t{; ne Teferal Vewerx
nfNagYyy Wi & & LRChanie cmp
oraticn as {h principel »2ad Polak, Yin-
ters & de. as atto detes  In view,
of the furdewentsl rule in yelatienshics
al this nature that the sate of the attor.
ney=inefact if wdthin the liwits of the \
gzent ere for all legal nes the acts |
/ of thc principal, tiade axtmant baeliaves |

__ WM Valak, Wnters & Co, in
purehaging the susclles ¢alied for in the
’ﬁ-ina erdere istued €2 Pacifie dx-

Copporetion by the DMvigion of

and Supply,
Aﬂiwﬂnn them to the ' Fy-

!m E:I:: :iﬂa“ﬂn, u:ntfﬁ

hgal LUTPORaR, agts of Pagific

Mm wrperation. Therefore, in rela-

te the sule of sald supplies to the

ine Coverament, Pau::.i‘ic Arghange
Wn agted for ity own behalf and
aggount and rot e puant of Tolak, Vintere
& Co. and was not & commexcisl hroker with-
in the meening ¢ Sectior 194{t) of the

Intemnal Revenue Cede. :

In view of the foregeing, snd as the
claim fer refund of the ameunt involvad

hm-nﬂur‘. m!'""'m""
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anue Cede, thies Department baliave

and holde that the mmount ef 72 97
paid by Pacifliec dxchonge Coxporation

as comaoreinl broker's parcentege tax
for the second of 1947 should
be refunded to it. (Up. "ess of Finencs,
July 12, 1949. )

The feraquing epinion of the Tecretary of Fimance
hae been followed and spplied by the Pureau of Intemmel

Revenus. "o quete frow o ruling of said Puresu dated
w 16, 1949

Investionrtion conducted an agent
{{'-{ this Office disclosed m"(» Faci-~

L
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is not lisble for the payment of the
commercial bzoker's percentage tax

on the overprice, interest and premium
on exchange received by the aforesaid

corporation under the fo trang-
;%m;s. (5.I.R. ruling, Mov. 16,

The foregeing rulings have cbviously overruled
the ruling of the Bureau of Internal Revenue dated Jane
uary 9, 1947, quoted on page 7 ¢of respondent’s memorane
dum,

FOR THE FOREGUING O NCIDERATINS, the sssessment
against petiticnexr concerning the fixed snd percentage
taxee and surcharge as commercial broker in the sum of
£3,651.23 nust be, 29 the some is hereby, set aside.
There being no question as regards the legality of the
assesement with respect te the deficiency sales tex
and surcharge in the sums of 129,94 and 2330.88, the
samg 1s hereby affimmed, Petitioner is ordered teo pay
the sums of 2129,94 and #330,99 within thirty (30) days
frem the date this decision becomes final. No costs.

S0 ORDERED,

Manila, December 23, 1960,

»

e e w

Associate Judge

WE C HCURs




