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Export Processing Zone.5 The said power plant was duly
accredited and certified as a Private Sector Generation Facility
by the Department of Energy (DC™ as evidenced by its DOE
Certificate of Accreditation No. 98-05-40% issued on May 28,
1998.

Respondent is the duly appointed Commissioner of the
Bureau of Internal Revenue (BIR), empowered to perform the
duties of her office, including, among others, the power to
assess and collect all national internal revenue taxes, fees and
charges, and to enforce all forfeitures, penalties, and fines
connected therewith. She holds office at the [R National
Office uilding, Agham Road, Diliman, Quezon City.

A PEZA Certificate of Board Resolution was issued on
January 28, 2000, which provides that effective January 2000,
petitioner shall be entitled to the incentives under Sections Z
and 42 of Republic Act (R.A.) No. 7916, as amended,
including: (a) exemption from national and local taxes, and in
lieu thereof, payment of five percent >%) tax on gross income;
and (b) additional deduction for training expenses (1/2 of
value), subject to the guidelines to be issued by PEZA in
coordination with the Department of Labor and Employment
and Department of Finance.”

On July 17, 2009, petitioner received a Preliminary
Assessment Notice (PAN) from respondent through the BIR’s
Large Taxpayer’s District Office-Cebu, District Office No. 123,
which assessed petitioner for alleged tax deficiency in the
amount of 5,892,780.71, consisting of (a) income tax in the
amount of £5,884,985.91 and (b) expanded withholding tax in
the amount of $7,794.80, for calendar year ending December
2006, plus interest to be computed upon payment.8

On August 3, 2009, petitioner filed a reply dated July 79,
2009 to the PAN addressed to the BIR’s Large Taxpayer’s
District Office-Cebu, District Office No. 123.9 %

5 Exhibit “X”.
¢ Exhibit “C”.
7 Exhibit “B-17.
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On September 29, 2009, petitioner received a Formal
Letter of Demand  (FLD)!© together with  Audit
~esult/Assessment Notice Nos. 123-IT-20-2006-7209-08-063
and 123-WE-20-2006-2009-08-062 dated August 25, 200911,
In the said FLD, respondent requested petitioner to pay the
aggregate amount of £6,095,971.08, representing income tax
of #6,087,916.46 and expanded withholding tax of 8,054.62
for the year 2006.

On October 10, 2009, petitioner paid the expanded
withholding tax in the amount of P8,054.62 through the BIR’s
Electronic Filing and Payment System (eFPS).12

On October 29, 2009, petitioner filed a letter of protest
dated October 20, 2009 with attached supporting documents
to respondent Commissioner and Zenaida G. Garcia, OIC-
Assistant Commissioner- Large Taxpayers Service, informing
them that it paid the expanded withholdir~ tax; disputing the
deficiency income tax assessment; and requesting that the
deficiency income tax assessment be cancelled and
withdrawn.!3

Petitioner received the Final Decision on Disputed
Assessment!4 on September 17, 2010, assessing petitioner for
deficiency income tax in the reduced amount of
P2,791,894.70, inclusive of increments for taxable year 2006.
The contents of the FDDA are quoted below:

“SEP 17 2010

East Asia Utilities Corporation
Brgy. Ibo, MEPZ, Lapu-lapu City
TIN: 004-760-842-000

I AL DECISION ON DISPUTED ASSESSMENT
Gentlemen:
Referring to your letter date October 20, 2009,

please be informed that your protest against the
taxable year ending 2006 assessed deficiency taxes in

19 Exhibits “H”; Exhibit “9”.
" Exhibits “9-A” and “9-B”.
12 Exhibits “K”, “K-17, and “K-2".
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the total adjusted 1ount of P2,791,894.70 inclusive
of increments, ¢« "ject matter of ¢ -+ » 1t " m
letter of demand (final assessment notice) undated, is
hereby denied for lack of factual and legal basis. The

aforesaid assessment is premised on the following:

DPoficiency Income Tax (P2,791,894.70) - The
findings were based on RR 1-95; RR 16-99; RA 7916;
RR 2-2005; RR 11-2005 that direct costs shall be
limited in computing the 5% preferential tax rate from
gross sales/revenues derived from business activity
within the ECOZONE as mandated by the rules and
regulations.

The taxpayer’s justification and legal basis for
claiming in full the cost of sales was in(sic) pursuant to
the PEZA Law and as interpreted in BIR Ruling DA-
608-2006 issued to Samsung Electro-Mechanics
Phils., Corp. (SAMPHIL) dated F¢ wruary 8, 2007, and
BIR Ruling No. DA-476-03-Eighty Eight Floor Gifts,
Inc. dated March 3, 2008, both are PEZA registered
manufacturing companies enjoying the 5% special tax
rate based on gross income. Please take note that
although EAUC is a PEZA registered company it is
engaged in sale of services, unlike the two mentioned
companies which are both engaged in the sale of
goods, hence, the rulings issued to SAMPHIL and
Eighty-Eight Floor cannot be applied to EAUC.

The records of this case disclosed that you have not
introduced any evidence to overthrow the validity of
our said findings.

It is requested that your aforesaid deficiency taxes
be paid immediately upon receipt hereof, inclusive of
penalties incident to delinquency. This is our final
decision. If you disagree, you may appeal this final
decision with Court of Tax Appeals within thirty (30)
days from date of receipt hereof, otherwise our said
deficiency taxes shall become final, executory and
demandable.

ZENAIDA G. GARCIA
Assistant Commissioner
LTS (Excise & LTDO’s)”

Consequently, petitioner filed the instant Petition for
Review on October 15, 2010, praying that the Final Decision
on Disputed Assessment dated September 17, 2010 be

-~ A - v
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dated August 25, 2009 which assessed petitioner for

icier , ir »Hme te in the agg zaf amount of
P2,791,894.70, inclusive of surcharges, penalties and interest,
for taxable year 2006 be cancelled.

In her Answer!® filed on November 24, 2010, respondent
interposed the following Special and Affirmative Defenses:

“7. Respondent reiterates and re-pleads the preceeding
paragraphs of this Answer as part of her Special and
Affirmative Defenses.

8. Petitioner East Asia Utilities Corp., is liable to pay its
deficiency income tax for calendar year 2006 in the total
amount of Six Million Eighty-Seven Thousand Nine Hundred
Sixteen Pesos and 46/100 (Php6,087,916.46) including
penalties, surcharges and interest as contained in the Final
Assessment Notice against petitioner for the following
reasons:

8.1 The instant petition should nc be given due course by
this Honorable Court for being filed out of time.

8.1.1 The assessment already attained its finality due to
failure on the part of petitioner to submit the pertinent
documents in support of its protest within sixty (60) days
from date of filing of the same. Thus, the pertinent portion
of the Memorandum Report submitted by the examiner who
conducted the investigation of petitioner’s case is provided
hereunder:

‘The assessed amount was based on the
unresolved issues, the taxpayer’s representative
promised to submit additional documents,
which as of this date, they failed to do so, hence
this assessment.’

8.1.2 Section 3.1.5 of Revenue Regulations 12-99,
implementing the provisions of Section 228 of the NIRC
provides, to wit:

’3.1.5 Disputed Assessment. —
XXX XXX XXX
The taxpayer shall submit the

documents in support of his protest within sixty
(60) days from date of filing of his letter of%
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It is a rule of universal application, almost,
that courts of justice constituted to pass upon
substantial rights will not consider questions in
which no actual interests are involved; they
decline jurisdiction of moot cases. And where
the issue has become moot and academic, there
is no justiciable controversy, so that a
declaration thereon would be of no practical use
or value. There is no actual substantial relief to
which petitioners would be entitled and which
would be negated by the dismissal of the
petition.’

Since the assessment issued ag: 1st petitioner had long
become final, unappealable and demandable, petitioner’s
prayer of reversing and setting aside the Final Decision on
Disputed Assessment dated September 17, 2010 has become
moot and academic. Hence, there is no necessity for
discussion of the same for it ceased to present a justiceable
controversy. Consequently, the determination of the said
issue would be of no practical use or value.

8.2 Assuming arguendo that petitioner has complied with
the requirement of the law with respect to the submission of
pertinent documents thereby making the Final Assessment
Notice appealable, still, respondent respectfully avers that
the assessment for taxable year 2006 in the amount of
Php2,791,894.70 as contained in the Final Decision on
Disputed Assessment was issued in accordance with law and
regulations.

The approach of investigation as per Memorandum Report
of the examiner who conducted the investigation is quoted
hereunder, to wit:

‘Initial steps taken in the audit were guided
by firsthand interview with management and
discussion with accounting personnel concerned
on systems flow of transactions and process flow
of documents as well as familiarization with
business organization, accounting methods,
bookkeeping system, books of accounts and
degree of internal control. The audit included,
on a test basis, verification of supporting
documents to check proper cut-off of revenues
and purchases and validity of expenses claimed.

Figures in different BIR returns and alpha
listings were also reconciled with the books and
corresponding BIR forms were verified if filed

OY\A Ao c A'I'IP TXITAOTYT' O Y\O;A rat o) f;mp ) /
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8.3 Comprehensive study of petitioner’s books of
accounts and pertinent accountir records disclosed that it is
liable to pay the total deficiency income tax assessment.

8.4 The alleged expenses were disallowed due to the
unreconciled figures from the CD file submitted by petitioner
and the failure to submit additional documents. The
findings were based on Revenue Regulations 1-95, as
amended by Revenue Regulations 16-99; Republic Act 7916;
Revenue Regulations 2-2005; and Revenue Regulations 11-
2005 that direct costs shall be limited in computing the 5%
preferential tax rate from gross sales/revenues derived from
business activity within the ECOZONE as mandated by the
rules and regulations.

Revenue Regulations 1-95, as amended by Revenue
Regulations 16-99, provides that:

‘REVENUE REGULATION NO 1-95

SUBJECT: Rules and Regulations to
implement the tax incentives provisions under
paragraphs (b) and (c) of Section 12, Republic
Act No. 7227 otherwise known as the Bases
Conversion and Development Act of 1992.

XXX X XXX

SEC. 3. DEFINITION. - For purposes of these
Regulations, the terms used herein shall be
construed to have the following meanings:

XXX XXX XXX

o. Gross income earned - refers to gross
sales or gross revenues derived from the business
activity within the zone, net of sales discounts
and sales returns and allowances and minus
costs of sales or direct costs but before any
deduction for administrative expenses or
incidental losses during a given taxable period.
For financial enterprises, gross income shall
include interest income, gains from sales, and
other income, net of allowable deductions. The
following deductions shall be allowable for the
calculation of gross income earned for specific
types of enterprises:

1) Trading and manufacturing enterprises %

A YA v 4 v 4 At ¢4 &4 At v o ¢4
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2) Service enterprises

Direct salaries, wages or labor expen:

Service supervision salaries

Direct Materials, supplies used or resold to
another SBMA registered enterprise

Depreciation of machineries, equipment and
buildings owned and/or constructed

Financing Charges associated with fixed
assets

Rent and utility charges for buildings and
capital equipment

XXX XXX XXX

8.5 Petitioner’s reliance on BIR Rulings issued to a PEZA-
registered company engaged in the sale of goods is bereft of
merit. It bears stressing that although petitioner is a PEZA
registered company, it is engaged in the sale of services.
Since petitioner is engaged in a different field, it is humbly
submitted that the BIR Rulings relied upon by petitioner
cannot be applied to it.

8.5 Well-settled is the rule that tax assessments are
entitled to the presumption of correctness and made in good
faith. The taxpayer has the duty to prove otherwise. In the
absence of proof of any irregularities in the performance of
duties, an assessment duly made by a Bureau of Internal
Revenue examiner, and approved by his superior officers will
not be disturbed. All presumptions are in favor of the
correctness of tax assessments (Sy Po vs. Court of Tax
Appeals). Dereliction on the part of petitioner to
satisfactorily overcome the presumption of regularity and
correctness of the assessment will justify the judicial
upholding of said assessment notices.”

On March 31, 2011, this Court appointed Luis A. Canete
as Independent Certified Public Accountant (CPA).16

During trial, petitioner presented the following as
witnesses: Macario P. Balali, its Human Resources and
Logistics M- ~ager;!7 Luis A. Canete, the duly commissioned
Independent CPA;!8 Noel T. Fernandez, Manager of petitioner’s
50.164 MW power plant;!® Agnes Kim Eng T. Chu, its General
Accountant, Finance and Accounting Group;?°¢ and Maria /

' Docket, p. 294.
'7 Minutes of Hearing dated March 7, 2011, docket, p. 282.
'® Minutes of Hearing dated September 5, 2011 and October 3, 2012, docket, pp. 385 and 2187.
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Gracita M. Bacalla, its Comptroller or Head, Finance and
Accounting Group.?! On April 20, 2012, petitioner filed its
Offer of Documentary Evidence?2, submitting Exhibits “A” to
“CC”, inclt ve of sub-markings; which this ~>urt a " nitted via
Resolution?3 dated June 15, 2012. On October 18, 2012,
petitioner filed its Supplemental Offer of Documentary
Evidence with Motion to Admit24, which this Court resolved in
the Resolution?5 dated November 20, 2012.

On the other hand, respondent presented ™meteria M.
Ang as her sole witness.26 There: er, respondent filed her
Formal Offer of Documentary Evidence??, submitting Exhibits
“l1” to “12”, inclusive of sub-markings; which this Court
admitted in the Resolutions dated March 1, 201328 and April
17, 201329.

The case was submitted for decision on June 11, 2013,
considering petitioner’s Memorandum filed on June 3, 2013
and the report of the Court’s Records Division that respondent
failed to file a Memorandum.3°

Basically, the issue is whether or not the FDDA dated
September 17, 2010 should be reversed and set aside and the
Final Assessment Notice dated August 25, 2009 which
assessed petitioner of income tax in the amount of
P2,791,894.70, inclusive of penalties and interest, for taxable
year 2006, should be cancelled.

DIS_{ SION,™1 [™Y

This Court shall resolve first the issue on the timeliness
of filing of the instant Petition for Review and petitioner’s
submission of the required documents in support of its

protest. %

2! Minutes of Hearing dated March 21, 2012, docket, p. 992.

2 Docket, pp. 996-1029.

> Docket, pp. 1036-1053.

** Docket, pp. 2190-2197.

 Docket, pp. 2205-2207.

% Minutes of Hearing dated January 16, 2013, docket, p. 2216.
7 Docket, pp. 2217-2224.

2 Docket, pp. 2239-2240.
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Respondent argues that the instant petition should not
2 o-7en due course by this Court for being filed out of time.
Respondent avers that under Section 3.1.5 of Revenue
Regulations No. 12-99, implementing Section 228 of the
National Internal Revenue Code (NIRC) of 1997, ¢ itioner as
taxpayer must submit the required documents in support of
its protest within sixty (60) days from date of filing of the
protest letter, otherwise, the assessment shall become final,
executory and demandable. As alleged by respondent,
petitioner did not submit the pertinent documents within 60
days from date of filing of its protest, rendering the
assessment final, executory - ~d demr - ~dable.

Petitioner counters that the instant petition was filed on
time and that it complied with all the requirements prescribed
by law and applicable regulations in assailing the issued
assessments. Petitioner alleges th : the FLD/FAN has been
superseded by the FDDA, hence, it is the assessment of
deficiency taxes stated in the FDDA that is subject of this case
and not the assessment reflected in the FLD/FAN. In
additic , the protest also informed respondent that petitioner
already settled and paid the EWT deficiency assessment of
P8,054.¢ " stated in the FAN through the eFPS.

Petitioner asserts that it submitted documents to support
its claim together with the protest. It also points out that the
FAN has not become final, unappealable and demandable
since respondent never informed or advised petitioner that the
documents in support of its protest were insufficient; and even
if it failed to submit the said documents with its protest, this
will not bar petitioner from presenting applicable documents
in the proceedings before the Court.

This Court finds for petitioner.

Section 228 of the NIRC of 1997, as amended, provides:

“SEC. 228. Protesting of Assessment. —
XXX XXX XXX
If the protest is denied in wl "e or in part, or is not

acted upon within one hundred eighty days from submission
of documents the ™ ¢z >r adverselv affecte bv the
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ea ithin thirty (30) days from recei : of the said

ilsion, or from the lapse of the one hundred eighty (180)-
day period; otherwise the decision shall become final,
executory and demandable.” (Emphasis supplied)

On the other hand, Section 3(¢ of Rule 8 of the Revised
Rules of the Court of Tax Appeals states:

“SEC. 3. Who may Appeal; period to file petition. -(a)
party ac :rsely affected by a decision, ruling or the
inaction 7 mm  oner of Internal Revenue on
dis;y ed assessments or claims for refund of internal
revenue taxes, or by a decision or ruling of the
Commissioner of Customs, the Secretary of Finance, the
Secretary of Trade and Industry, the Secretary of
Agriculture, or a Regional Trial Court in the exercise of its
original jurisdiction may appeal to the Court by petition
{ :review filed within thirty days after receipt 'acc 7
of ¢« *h :c Hn or ruling, or expiration of the period fixed
by law for the Commissioner of Internal Revenue to act on
the disputed assessments. In case of inaction of the
Commissioner of Internal Revenue on claims for refund of
internal revenue taxes erroneously or illegally collected, the
taxpayer must file a petition for review within the two-year
period prescribed by law from payment or collection of the
taxes.” (Emphasis supplied)

From the aforesaid provisions, a party adversely affected
by a decision or ruling of the Commissioner of Internal
Revenue on disputed assessments may appeal to this Court by
filing a petition for review within thirty days after receipt of a
copy of such adverse decision or ruling.

In the instant case, petitioner received the FDDA on
September 17, 2010. Counting from September 17, 2010,
petitioner had until October 17, 2010 to file a Petition for
Review. On October 15, 2010, petitioner filed its Petition for
Review, or two days before the thirty (30)-day period would
have expired. Clearly, petitioner filed the instant Petition for
Review within the prescriptive period.

Moreover, contrary to respondent’s allegations that
petitioner failed to submit documents in support of its protest,
petitioner filed its letter of protest dated October 20, 2009
together with the supporting documents before respondent
Commissioner and Zenaida G. Garcia, OIC-Assistant
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petitioner informed respondent th : it paid the expanded
withholding tax on October 10, 2009.3! Hence, petitioner I -3
complied with the legal requirement with respect to the
submission of supporting documents.

The Court shall now determine the issue pertaining to
the purporte¢ * liability of petitioner for deficiency income tax in
the total amount of $2,791,894.70, including penalties and
interest.

A perusal of pertinent exhibits showed that petitioner is a
duly registered enterprise with the Philippine ™-onomic Zone
Authority as an ECOZONE Utilities Enterprise3? entitled to the
five percent (5%) preferential tax rate3® on gross income under
Section 24 of R.A. No. 7916, otherwise known as “The Special
Economic Zone Act of 1995” (PEZA Law), as amended, which
provides:

“SECTION 24. Exemption from National and Local Taxes. -
Except for real property taxes on land owned by developers,
no taxes, local and national, shall be imposed on business
establishments operating within the ECOZONE. In lieu
thereof, five percent (5%) of the g ; incc e earned by all
business enterprises within the ECOZONE shall be paid and
remitted as follows:

(a) Three percent (3%) to the National Government;

(b) Two percent (2%) which shall be directly remitted by
the business establishments to the treasurer's office of the
municipality or city where the enterprise is located.”
(Emphasis supplied)

Gross Income is defined in Section 2(nn) of Rule I of the
Rules and Regulations to Implement R.A. No. 7916 (PEZA
Rules), as follows:

“nn. ‘Gross Income’ for purposes of computing the special
tax due under Section 24 of the Act refers to gross sales or
gross revenues derived from business activity within the
ECOZONE, net of sales discounts, sales returns and
allowances and minus costs of s: :s or direct costs but
before any deduction is made for administrative expenses or
incidental losses during a given taxable period. The allowable

51 Exhibit “I",
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deductions from ‘gross income’ are specifically enumerated
under Section 2, Rule XX of these Rules.”

In “*is re ——~d, Section 4 of Rule XX of the '"”74A Rules
enumerates the specific deductions for ECOZONE Utilities
Enterprises, to wit:

“SECTION 4. Gross Income Earned; Allowable Deductions
- For purposes of these Rules, Gross Income earned shall be
defined in Section 2 (nn) of Rule I of these Rules, subject to
the following allowable deductions for specific types of
enterprises:

XXX XXX XXX

2. For ECOZONE Developer/Operator, Facilities, Utilities
and Tourism Enterprises.

Direct salaries, wages or labor expenses

e Service supervision salaries
Direct materials, supplies used or resold to another
ECOZONE Enterprise
Depreciation of machinery, equipment and buildings
owned and/or constructed
Financing charges associated with fixed assets

e Rent and utility charges for buildings and capital
equipment”

In its Annual Income Tax Return34 for taxable year 2006
filed with the BIR on April 16, 2007, petitioner reported a
gross income in the amount of 116,760,958.00 with the
corresponding 5% tax in the amount of £5,838,047.90.

However, based on an examin 1ion of petitioner’s books
of accounts and accounting records for taxable year 2006,
respondent found petitioner liable fc deficiency income tax in
the amount of P2,791,894.70, the detailed computation of
which as contained in her Fine Decision on Disputed
Assessment is reproduced hereunder:35

ARTICULARS SPECIAL PANCY PER AUDIT
Sales/revenues £1,513,125,250.0n ’ P1,513,125,250.00
Less: Cost of |
calac/carvicae 1,396,364,292.00 | 8R4 4A7 835.76 1,361,896,45A 74

I_(;rnqq Incnme | 116,760’95800 | 181 ’)’)Q,79{5./0 %
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General Office-exper<e 1,057,080.11
Rusiness expense 636 AN4A 54
Taxes and licenses R6,18Y.87
7 T IR A

Respondent cites the following law and regulations as
legal bases of the aforesaid disallowances:

1. R.A. No. 7916 or the PEZA Law;

2. Revenue Regulations (RR) No. 01-95 (Rules and
Regulations to Implement the Tax Incentives
Provisions under Paragraphs (b} and (c) of
Section 12, R.A. No. 7227 Otherwise known as
the Bases Conversion and Development Act of
1992);

3. RR No. 16-99 (Amending RR No. 1-95, as
Amended, and Other Related Rules and
Regulations to Implement the Provisions of
Paragraphs (b) and (c) of Section 12 of R.A. No.
7227, Otherwise Known as the “Bases
Conversion and Development Act of 19927
Relative to the Tax Incentives Granted to
Enteprises Registered in the Subic Special
Economic and Freeport Zone);

4. RR No. 02-05 (Consolidated Revenue Regulations
Implementing Relevant Provisions of R.A. No.
7227 Otherwise Known as “Bases Conversion
and T zvelopment Act of 1992”, RA No. 7916 as
Amended Otherwise Known as “Special
Economic Zone Act of 1995” and R.A. No. 7922
Otherwise Known as “C zayan Special Economic
Zone Act of 1995” Thereby Amending RR No. 1-
95 as Amended by RR No. 16-99); and

5. RR No. 11-05 (Regulations Defining “Gross
Income Earned” to Implement the Tax Incentive
Provision in Section 24 of Republic Act No. 7916,
otherwise known as “The Special Economic Zone
Act of 1995” Revoking Section 7 of RR No. 02-05,
and Suspending the Effectivity of Certain
Provisions of RR No. 02-05). %
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Applicable to the present case is RR No. 11-05, revoking
Sectic 7 of RR No. 02-05. The significant portior of RR No.
11-05 and RR No. 02-05 are quoted hereunder for clarity:

RR No. (

“For purposes of computing the total five percent (5%)
tax rate imposed by Republic Act No. 7227, Republic Act No.
7903, Republic Act No. 7922 and Republic Act No. 7916, the
cost of sales or direct cost shall consist only of the following

cost or expense items which : all be computed in
accordance with Generally Accepted Accounting Principles
(GAAP):

XXX XXX XXX

For ECOZONES under R.A. No. 7916 —
XXX XXX XXX

2. ECOZONE Developer/Operator, Facilities, Utilities and
Tourism Enterprises:

- Direct salaries, wages or labor expense

- Service supervision salaries

- Direct materials, supplies used

- Depreciation of machinery and equipment used in
registered activities

- Financing charges associated with fixed assets used in
registered activities the amount of which were not
capitalized

- Rent and utility charges for buildings and capital
equipment used in undertaking registered activities”
(Emphasis supplied)

RRN 1 5

“For purposes of computing the total five percent (5%)
tax rate imposed, the following direct costs are included
‘ lov : dec :tions to arrive at gross income
earned for specific types of enterprises:

2. ECOZONE Developer/Operator, Facilities, Utilities and
Tourism Enterprises:

- Direct salaries, wages or labor expense
- Service supervision salaries
- Direct materials. supplies used [
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- Depreciation of machineries and equipment used in
the rendition of registered s ices, and of that portion
of the building owned or constructed that is used
exclusively in the rendition of registered service

- Rent and utility charges for buildings and capital
equipment used in the rendition of registered services

- Financing charges associated with fixed assets used in
the registered service business the amount of which
were not previously capitalized.” (Emphasis supplied)

Petitioner argues that the enumeration of direct costs
under RR No. 11-05 is not an exclusive or closed list of
expenses that may be deducted by PEZA-registered
enterprises from their gross sales for the purpose of
computing the 5% gross income tax (GIT). Instead, the
enumeration of direct costs is intended as a guide in
determining the items that may be considered direct costs or
costs of sales. It noted that RR No. 11-05 amended Section 7
of RR No. 02-05 by deleting the words “consist only” and
restating the pertinent phrase to “the following direct costs are
included in the allowable deductions xxx.”37

The Court agrees with petitioner.

It is clear from the amendment made under RR No. 11-
0S5 that the list is not meant to be all-inclusive but merely
enumerates the expenses that can be considered as direct
costs. P77 A-registered enterprises may be allowed to deduct
expenses which are in the nature of direct costs even though
the same are not included in the list.

The criteria in determining whether the item of cost or
expense should be part of direct cost is the direct relation of
such item in the rendition of the PEZA-registered services. If
the item of cost or expense can be directly attributed in
providing the PEZA-registered services, then it should be
treated as direct cost.

It is important to note that Section 27(E)(4) of the NIRC
of 1997, as amended, defines cost of services as “xxx direct
costs and expenses necessarily incurred to provide the
services required by the customers and clients including (A)
salaries and employee benefits of personnel, consultants and %
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failure to comply with these rules and regulation,
the DOE may, without prior notice and he: but
proper investigation or verification, muto propio, or upon
verified complaint by any aggrieved party, proceed with the
enforcement measures enumerated in this
paragraph.” (Emphasis supplied)

Likewise, P™7ZA Board Resolution No. 07-393% dated
August 21, 2007, provides in pertinent part:

“Section 4. Procedure for Applying as a Registered
Ecozone Power Generation Enteprises

XXX XXX XXX
4. Obligation and Responsibilities
XXX XXX XXX

f) A one centavo per kilowatt hour (PO.01/kWh) sales
shall be set aside to communities hosting the power
generation facility following the rules and regulations and
applicable orders and circulars to implement Section 5(i) of
Republic Act No. 7638.

XXX XXX XXX
Section 8. Penalties
XXX XXX XXX

3. Any violation or default in the performance of
the covenants and obligations set forth in this Registration
Guidelines by the Registrant shall constitute a ground for
the revocation of the registration if no corrective or remedial
measures satisfactory to PEZA are instituted within thirty
(30) days from written notice of such violation or default.
PEZA, however, shall be compensated for all the damages
that it may have suffered by reason of such violation or
default.”

Contributions to the DOE Electrification Fund are
required by law to “devise ways and means of giving direct
benefits to the province, city, or municipality, especially the
community and people affected, and equitable and preferential
benefit to the region that hosts the energy resource and/or the %


















DECISION
CTA CASE NO. 8179
Page 37 of 37

5T TIC N

I attest that the conclusions in the above Decision were
reached in consultation before the case was assig =d to the
writer of the opinion of the Court’s Division.

ﬂ]@w:@ Qe N,
ANI1 ) C. CASTANEDA, .~

Associate Justice
Chairperson

C TIFICA

Pursuant to Article VIII, Section 13 of the Constitution
and the Division Chairperson’s Attestation, it is hereby
certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

/

ROM. N G. DE ROSA
Presiding Justice






