












































REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS

QUEZON CITY
BANK OF COMMERCE,
Petitioner,

- versus - C.T.A. CASE NO. 5415
COMMISSIONER OF Promulgatec
INTERNAL REVENUE,

Respondent.
) e i X
DISSENTING OPINION

Majority of my esteemed colleagues decided to grant petitioner’s claim for
refund in the amount of P355,258.99 representing alleged overpaid gross receipts tax
for the taxable years 1994 and 1995.

I disagree with their conclusion and vote for the denial of the petition for review
for lack of merit.

Numerous cases with similar issues have already been decided by this Court
which uphold the ruling enunciated in the case of Asian Bank Corporation vs.
Commissioner of Internal Revenue, CTA Case No. 4720, January 20, 1996. I humbly
suggest that the aforecited Asian Bank ruling be re-examined and consequently
abandoned for the following reasons:

1) Section 8(c) of Revenue Regulations No. 12-80 dated November 7,
1980, as amended by Section 7(c), Revenue Regulations No. 17-84 dated October 12,

1984, clearly provides:
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“If the recipient of the above-mentioned items of income are
financial ititutions, the same shall be included as part of the tax base

upon which the gross receipts tax is imposed.”

It can be concluded from the aforementioned provision that the taxable base for
purposes of gross receipts tax is the gross-up amount, inclusive of the 20% final
income tax withholding;

2) Contrary to the Asian Bank ruling, the High Court’s decision in the
case of Commissioner of Internal Revenue vs. The Manila Jockey Club, Inc., 108
Phils. 821, June 30, 1960, which was reaffirmed by the said Court in the case of
Visayan-Cebu Terminal Co., Inc. vs. Commissioner of Internal Revenue, 13
SCRA 357, February 27, 1965, cannot be considered as precedent cases, hence,
inapplicable to the two cases decided by this Honorable Court in the cases of
Compania Maritima vs. Acting Commissioner of Internal Revenue, CTA Case
No. 1426 dated November 14, 1966 and Asian Bank Corporation vs.
Commissioner of Internal Revenue, CTA Case No. 4720 dated January 30, 1996,
for the following reasons:

In the Manila Jockey Club, Inc. case, the Club was authorized to

operate horse races in which betting was made through the sale of

tickets to the public. The total amount of bets called “wager fund” were

distributed pursuant to Executive Order No. 320 and Republic Act No.

309, as follows:

8'/2%  as dividends to holders of winning tickets
121/2% as “commissions” of the Manila Jockey Club, of which
'/»% was assigned to the Board on Races and 5% was

distributed as prizes for owners of winning horses and
authorized bonus for jockeys.
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According to the above-mentioned distribution of the “wager fund”, the then
Collector of Internal Revenue assessed the Club on the whole amount of its
“commission” of 12'/,. But since the Club had already paid the amusement tax based
on its 7% share of the “commission”, the amount assessable pertains only to the 5'/,%
for the period from November 1946 to October 1950. On various instances, the Club
protested the proposed assessments and was sustained by the opinions of the Secretary
of Justice rendered on three different occasions (Opinion No. 345, series of 1941;
Opinion No. 249, series of 1952 and Opinion No. 340, series of 1955).

Notwithstanding the opinions of the Secretary of Justice to the effect that the
amount corresponding to the 5'/, was held only by the Club in trust for the owners of
winning horses and authorized bonuses of jockeys, the then Collector of Internal
Revenue demanded payment of amusement taxes for the period November 1946 to
October 1950. Said demand letter was timely appealed to the Court of Appeals
wherein a unanimous judgment was obtained reversing the Collector’s stand on the
matter. In the High Court, the position of the Secretary of Justice was sustained
thereby upholding the Court of Tax Appeals’ decision.

Accordingly, gross receipts of the proprietor of the amusement place should not

include any money which, although delivered to the amusement place was “especially

earmarked” by law or legal rule and regulations for some persons other than the
proprietor. Undeniably, they are money received by the racing club but they are
moneys earmarked by law or regulations for winning horse owners and jockeys and

never for a minute become the property of the race track. The same is true in the case
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of the '/2% which the law directs the club to deliver to the Board on Races. The High
Court therefore agrees with the stand of the Court of Tax Appeals that such funds
representing 51/2% of the 12'/,% “commissions” of the race track do not form part of
the gross receipts, hence not subject to the amusement tax of 20%.

The above-mentioned decision of the High Court was also applied in the case of
Visayan Cebu Terminal Co., Inc. vs. Commissioner of Internal Revenue, 13
SCRA 357, Nos. L-19530 and L-19444, February 27, 1965. The legal issue
involved in this case is the interpretation of the management contract entered into by
and between the Bureau of Customs and Visayan Cebu Terminal Co., Inc. whereby
the latter as contractor was appointed the sole manager of the Arrastre Service at the
Port of Cebu City. In the said Management Contract, it was further agreed and
understood that in consideration of the rights and privileges granted the Contractor for
the management of the Arrastre Service, the Bureau of Customs shall receive twenty
eight (28%) percent of the total monthly gross income derived from whatever source
in connection with the operations of the Arrastre Service, payable within ten (10) days
of the succeeding month. The main legal issue involved in this case is whether or not
the gross receipts corresponding to the 28% of the total gross income of the Service
Contractor delivered to the Bureau of Customs within ten (10) days of the following
month should form part of the gross receipts subject to 3% contractor’s tax under
Section 191 of the Tax Code. The Court of Tax Appeals ruled in favor of the
petitioner, holding the view that the said 28% payment by the Arrastre Contractor
based on its monthly gross income should not form part of the gross receipts subject

to 3% contractors tax and that paragraph 23 of the said Management Contract can
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legally be construed as a “regulation”. As the learned trial court has aptly observed:
“x X X the government could not have intended to consider as gross receipts the 28%
that went to one of its institutions, the Bureau of Customs, and thereby collect
percentage tax on it from petitioner. To hold petitioner liable for the payment of
percentage tax is unquestionably unjust and not contemplated by Section 191 of the
Tax Code.”

All the above-mentioned decisions of the High Court made specific reference to

gross receipts which are especially “earmarked by law or legal rule or regulation” as

not forming part of the taxable gross receipts for purposes of the gross receipts tax
under the Tax Code. For this purpose, it is pertinent to define the word “earmark™ as
a mark put upon a thing to distinguish it from another. Originally and literally, a mark
upon the ear, a mode of marking sheep and other animals. Property is said to be
earmarked when it can be identified or distinguished from other property of the same
nature. To set apart from others (Black’s Law Dictionary, 6™ Edition, p. 508). In the
case of the Manila Jockey Club, Inc. Executive Order No. 320 and Republic Act No.
309 made the specific “earmarking” for distribution of the total wager fund to
different persons other than the proprietor. The same is true in the case of Visayan
Cebu Terminal Co., Inc. where the specific earmarking of the 28% of the total
monthly gross income to be delivered to the Bureau of Customs by the Contractor was
provided in paragraph 23 of the Management Contract. Such specific earmarking of
the twenty percent (20%) final income tax as not includible in the gross receipts for
purposes of the gross receipts tax was not provided by any law or legal rule or

regulations, hence the non-applicability of the above-cited High Court decisions to the
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Asian Bank Corporation case. This legal observation is also in point in the case of
Compania Maritima case where the non-inclusion of the 10% reserve from the total
cash collection to avoid claim for refund on freight and passengers tickets not taken is
not provided by any law or legal rule or regulations.

WHEREFORE, in view of the foregoing, [ hereby register my dissent to the

majority opinion and vote to DENY the petition for lack of legal basis.

A 0Q.S
Associate Judde



