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' osanern o ogarrer Or ZUUs 54,308,82U.4U
| Total L15,242,046.55

Alleging inaction on the part of respondent, petitioner
elevated its claim for refund before the Court in Division via
a Petition for Review on September 29, 2010.

During trial, only petitioner presented evidence in
< port of its case. Respondent d not present any, despite
the opport ity g 1ted.

In the Dec on dated July 25, 2012, the Court in
Division denied petitioner’s judicial claim for refund on
jurisdictional ground. The dispositive portion of the Decision
reads as follow

WHEREFORE, the instant Petition for
Review is hereby DEN. O on the ground
that the judicial claim for refund of excess
and unutilized input VAT in the amount of
P115,z 2,046.55, covering the periods of
July 1, 2008 to September 31, 2008 and
October 1, 2008 to December 31, 2008,
was filed out of time.

SO ORDERED.

The motion for reconsideration thereto filed by
petitioner was denied by the Court in Division in the
F solution of December 13, 2C" 2, in this wise:

WHEREFORE, premises considered,
petitioner’'s Motion for Reconsideration and
Supplemental Motion for Reconsideration /
are hereby DENIED.

SO ORDERED.
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not present in the instant case as [ itior * judicial claim
was filed almost 200 days after the administr “ive claim
allowing respondent ample time to act on her level.

"'so “y dismissing the case, the Court in Division has
effectively sanctioned unjust enrichment on the part of the
State especially consic -ing that the amount of the subject
claim is subs antiall greater than that in Aichi.

Petitioner invokes as well substantial justice, equity and
fair play which it claims should prevail over technical rules of
procedure. Cases must be decided on the merits and not on
mere { :chnicalities in the interest of justice.

Finally, based on the ruling in the case of Commissioner
of Internal Revenue vs. San Roque,” that “as long as the
claim for refund is filed with the Court within the two-year
period tt taxpayer applicant is deemed to have filed its
judicial claim on time,” ® the instant judicial claim is
considered seasonably filed.

Respondent did not file any comment despite the
Court’s directive but manifested that she would adopt the
factual findings and legal conclusions of the Court in Division
in the assailed Decision of July 25, 2012 and Resolution of
December 13, 2C*~ as her comment to the Petition.
Subsequently, spondent filed a Memorandum,’ in which
she argued that the ruling in the case of Commissioner of
Internal Revenue vs. San Roqgue,® saying tr - all taxpayers
could rely on BIR Ruling No. DA-489-03 from the time of its
issuance on 10 December 2003 up to its reversal by the
Supreme Court in Aichi on 6 October 2010, was incorrect.
Despite the Supreme Court ruling, she insisted that BIR
Ruling No. DA-489-03 was not a valid administrative
issuance pursuant to the rule making power of the
Commissioner of the BIR as provided under Section 4 and 7
of the “997 Tax Code since the same was issued not by the
Commissioner herself but by a m -e Deputy Commissioner./

> G.R. Nos. 187485, 196113, & 197156, Feb. 12, 2013.
5 petitioner's Memorandum dated May 17, 2013.

7 Respondent’s Memorandum dated May 6, 2013.

8 G.R. Nos. 187485, 196113, & 197156, Feb. 12, 2013.
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are zero-ra! 1 or ef :tively zero-rated may,
within two (2) years af - the close of the
taxable quarter when the sales were made,
apply for tt issuanc of a tax credit certificat
or re” 1d of cre “"table input tax due or f
attributable to such sales, except transitional
input tax, to tk extent that such input tax has
not been applied against output tax. x x x

(C) Period within which Refund or Tax
Credit of Input Taxes shall be Made. - In proper
cases, the Commissioner shall grant a refund or
issue the tax credit certificate for creditable input
taxes within one hundred twenty (120) days
from the date of submission of complete
documents in support of the application filed in
accordance with Subsection (A) hereof.

In case of full or partial denial of the claim
for tax refund or tax credit, or the failure on the
part of the Commissioner to act on the
application within the [ ‘iod prescribed above,
the taxpayer affected may, within thirty (30)
days from the receipt of the decision denying the
claim or after the expiration of the one hundred
twenty-day period, appeal the decision or the
unacted claim with the Court of Tax Appeals. x x
X

By express provision of Section 112, a VAT-registered
[ rson, such as petitioner, has a period of two (2) years
after the close of the pertinent taxable quarter when the
sales were mac  within which to file with respondent an
administrative claim for refund or issuance of a tax credit
certificate of creditable input tax due or paid attributable to
such sales.

The import of the two-year prescriptive period for filing
administrative claim for refund or iss ance of tax credit
certificate under Section 112 of the NIRC has been
elucidated by the Supreme Court in the case of
Commissioner of Internal Revenue vs. Aichi Forging
Company of Asia, Inc. (Aichi),’ thus:

9 G.R. No. 184823, October 06, 2010.

e
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To be clear, Section 112 of tt NIRC

is the pertinent provision for the

1d/cre 't of input VAT. Thus, the two-

per 1 ould be reckor 1 from the

close of the taxable quarter when the sales
were made.

XXX XXX X X X

Section 112(D)° of the NIRC clearly
provides that the CIR has "120 days, from
the date of the submission of the complete
documents in support of the application
[for tax refund/credit]," within which to
grant or deny the claim. In case of full or
partial denial by the CIR, the taxpayer's
recourse is to file an appeal before the CTA
within 30 days from receipt of the decision
of the CIR. However, if after the 120-day
period the CIR fails to act on the
application for tax refund/credit, the
remedy of the taxpayer is to appeal the
inaction of the CIR to CTA within 30 days.

XXX X XX X X X

Subsection (A) of the said provision
states that “any VAT-registered person,
whose sales are zero-rated or effectively zero-
rated may, within two years after the close
of the taxable quarter when the sales were
made, apply for tt issuance of a tax
credit certificat- - 1 “und of creditable
input tax due or paid attributable to such
sales.” The phrase “within two (2) years X X X
apply for the issuance of a tax credit
certificate or refund” refers to applications for
refund/credit filed with the CIR and not to
appeals made to the CTA. This is apparent in
the first paragraph of subsection (D) of the
same provision, which states that the CIR has
“120 days from the submission of complete
documents in support of the apl” ation filed
in accordance with Sut Wions (") and (B)”
within which to decide on the claim.

10 Now Section 112(C).
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In the most recent case of of Commissioner of Internal
Revenue vs. San Roque Power Corporation (San Rogue),’
the mar atory and --ic "ctional nat -e of the 179-30 ¢~y
periods hay been emphe ~ 2d 5 follows:

It is indisputable that compliance with
the 120-day waiting period is mandatory
and jurisdictional. x x x Failure to comply
with the 120-day waiting period violates a
mandatory provision of law. It violates the
doctrine of exhaustion of administrative
remedies and renders the petition
premature and thus without a cause of
action, with the effect that the CTA does
not acquire jurisdiction over the taxpayer’s
petition. x x x Without a decision or an
“inaction x x x deemed a denial” of the
Commissioner, the CTA has no juris ction
over a petition for review.

X XX X XX XXX

Section 112(C) also expressly grants
the taxpayer a 30-day period to appeal to
the CTA the decision or inaction of the
Commissioner x x x. This law is clear, plain,
and unequivocal. Following the well-settled
v ‘bal legis doctrine, this law should be
applied exactly as worded since it is clear,
plain, and unequivocal. As this law states,
the taxpayer may, if he wishes, appeal the
decision of the Commissioner to the CTA
within 30 days from receipt of the
Commissioner’'s  decision, or if the
Commissioner does not act on the
taxpayer’s claim within the 120-day period,
the taxpayer may appeal to the CTA within
30 days from the expiration of the 120-day
period.

X XX XXX XXX /

11 commissioner of Internal Revenue vs. San Roque Power Corporation, G.R. No. 187485;
Taganito Mining Corporation vs. Commissioner of Internal Revenue, G.R. No. 196113, Philex
Mining Corporation vs. Commissioner of Internal Revenue, G.R. No. 197156, February 12,
2013.
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Section 1 2(A) and (C) must be
interpreted according to its clear, plain, and
unequivocal language. The taxpayer can
file his administrativ claim for | “‘und or
credit at —ytime within the two-year
prescriptive period. If he files his claim on
the last day of the two-year prescriptive
period, his claim is still filed on time. The
Commissioner will have 120 days from
such filing to decide the claim. If the
Commis oner decides the claim on the
120th day, or does not decide it on that
day, the taxpayer still has 30 days to file
his judicial claim with the CTA. This is not
only the plain meaning but also the only
logical interpretation of Section 112(A) and

(C).

The instant claim for refund pertains to input VAT
generated for 1| 2 periods covering July 1, 7708 to
September 30, 2008 and October 1, 2008 to December 31,
2008. Thus, for the third quarter ending September 30,
2008 and for the fourth quarter ending ~ecember 31, 2008,
[ itioner had until September 30, 2010 an December 31,
2010, respectively, within which to apply with respondent

for refund or tax credit of its excess and unutilized input VAT.

Clear as a day that petitioner's administrative claim was
timely filed on December 9, 2009.

Under the same provision, respondent has 120 days to
act on the claim for refund/tax credit by eitt - granting or
denying the same. In case of adverse ruling, the aggrieved
taxpayer may, within thirty (30) days from receipt of the
decision or after the expiration of the one hundred twenty-
day (120) period without any action thereon, seek judicial
intervention via a petition for review to be filed with the
Court of Tax Appeals.

Since the administrativ claim was filed by petitioner
on December 9, 2009, respondent had 120 days or until
April 8, 2010 to render a decision. Considering that
respondent failed to act on petitioner’s claim within the 17)-
day period the last day of which was on April 8, 2010,

w/,
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petitioner had 30 days or until May 8, 2010 to assail such
inaction on the part of respondent before the Court. It
appears howe\v - that May 8, 2010 was a Saturday, hence,
[ itioner had until the next workir._, day or until M._y 10,
2010 to opeal.

For reason only known to it, petitioner filed its Petition
for Review only on September 29, 2010 or 144 days beyond
the reglementary period of 30 days to appeal.

Section 112 of the NIRC, as amended is clear and
categorical in its language, there is no need for further
interpre’ =" 1 by the courts and non-compl® 1ce with the
said provision cannot be justified.'*> In fine, the Court En
Banc agrees with the Court in Division that the belated filing
of the Petition for Review divested the Court of the authority
to entertain the appeal.

With the foregoing, discussions on the rest of the issues
raised by petitior - become irrelevant. But with the end in
v ~ of putting petitioner's mind to rest, the Court will
continue to traverse the otk -issues raised by petitior

On the alleged violation of petitioner’'s right to due
process, suffice it to say that as long as the party is given
the opportunity to defend his interests in due course, he
would have no reason to complain, for it is this opportunity
to be heard that makes up the essence of due process.'’
What the Ilaw prohibits is absolut absence of the
opportunity to be heard, hence, petitioner cannot feign
denial of due process as it had been afforded the opportunity
to present its side.'*

As regards petitioner's claim that its right to equal
protection had been violated by the dismissal of its case
citing cases which it claims to be in all fours with its case,
evidently petitioner ignored the ruling of the Supren Courth/

12 Nippon Express (Philippines) Corporation vs. Commissioner of Internal Revenue, G.R. No.
196907, March 13, 2013.

13 Rizal Commercial Banking Corporation vs. Commissioner of Internal Revenue, G.R. NO.
168498, June 16, 2006.

4 placido vs. Nationa! Labor Relations Commission, G.R. No. 180888, September 18, 2009.
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on the matter in the case of San Roque,’” the relevant
portion of which is quoted below:

The Atlas doctrine has no relevance to
the 120+30 day periods under Section
112(C) because the application of the
120+30 day periods was not in issue in
Atlas. The application of the 120+30 day
periods was first raised in Aichi, which
adopted the verba legis rule in holding that
the 120+30 day periods are mandatory and
jurisdictional.

XXX XXX XXX

Any issue, whether raised or not by
the parties, but not passed upon by the
Court, does not have any value as
precedent. As this Court has explained as
early as 1926:

It is contenc 1, however,
that the question before us was
answered and resolved against
the contention of the appellant
in the case of Bautista vs.
Fajardo (38 Phil. 624). In that
case no question was raised nor
w 5 it ev 1 suggested that said
section 216 did not apply to a
public officer.  That question
was not discussed nor referred
to by any of the parties
interested in that case. It has
been frequently decided that the
fact that a statute has been
accepted as valid, and invoked
and applied for many years in
cases where its validity was not
raised or passed on, does not
prevent a court from later
passing on its validity, where ,
that question is squarely and u./

15 Commissioner of Internal Revenue vs. San Roque Power Corporation, G.R. No. 187485,
Taganito Mining Corporation vs. Commissioner of Internal Revenue, G.R. No. 196113, Philex
Mining Corporation vs. Commissioner of Internal Revenue, G.R. No. 197156, February 12,
2013.
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[ ition for re ‘ew I ‘ore the CTA is of no
moment.!8

Note tt * any ~“z2cis'~1 rendered without jurisdiction is a
total nullity and may be struck down at any time, even on
appeal before the Supreme Court.!® A decision rendered
without jurisdiction is not a decision in contemplation of law
and ce 1 r . - become executory.? In a case, the High
Court held that a void judgment is in legal effect no
judgment, by which no rights are divested, from which no
rights can t obtained, which neither binds nor bonds
anyone, and under which all acts performed and all claims
flowing therefrom are void.?!

On tb contention that by applying the doctrine laid
down in the Aichi case, specifically the interpretation of the
120-30 day periods, the Court effectively deprived petitioner
of its right to see judicial intervention in its claim for refund,
the Supreme Court, in the San Roque case, has this to say:

Article 5 of the Civil Code provides,
“Acts executed against provisions of
mandatory or prohibitory laws shall be
void, except when the law itself authorizes
their validity.” San Roque’s void petition
for review cannot be legitimized by the C \
or this Court because Article 5 of the Civil
Code states that such void petition cannot
be legitimized “except when the law itself
authorizes [its] validity.” There is no law
authorizing the petition’s validity. It is
hornbook  doctrine that a person
committing a void act contrary to a
mandatory provision of law cannot claim or
acquire any right from his void act. A right
cannot spring in favor of a person from his
own void or illegal act. This doctrine is
repeated in Article 2254 of the Civil Code,
which states, “"No vested or acquired right ‘,./

18 Nippon Express (Philippines) Corporation vs. Commissioner of Internal Revenue, G.R. No.
196907, March 13, 2013.

19 Bungcayao, Sr. vs. Fort Ilocandia Property Holdings, G.R. No. 170483, April 19, 2048.

20 Heirs of Honrales vs. Honrales, G.R. No. 182651, August 25, 2010.

2! Tanenglian, vs. Silvestre, et al., G.R. No. 173415, March 28, 2008.
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can arise from acts or omissions which are
against the law or which infringe upon the
rights of others. For violating a mandatory
.oV -~ filing i itic with tt
CTA, San Roque cannot claim any right
arising from such void petition. Thus, San
Roque’s petition with the CTA is a mere
scrap of paper. x X X

The mere fact that a taxpayer has
undisputed excess input VAT, or that the
tax was admittedly illegally, erroneously or
excessively collected from him, does not
entitle him as a matter of right to a tax
refund or credit. Strict compliance with the
mandatory and jurisdictional conditions
prescribed by law to claim such tax refund
or credit is essential and necessary for such
claim to prosper. Well sett/ -1~ the rule
“Mat "axr~funcd or dits, just like tax
exemptions, ai strictly construed
g~1ir T e taxpay r. The burden is on
the taxpayer to show that he has strictly
complied with the conditions for the grant
of the tax refund or credit.

This Court cannot disregard
manda <y and jurisdictional conditions
mandated by law simply because the
Commissioner chose not to contest the
numerical correctness of the claim for tax
refund or credit of the taxpayer. Non-
compliance with mandatory periods, non-
observance of prescriptive periods, and
non-adherence to exhaustion of
administrative remedies bar a taxpayer’s
claim for tax refund or credit, whether or
not the Commissioner questions the
numerical correctness of the claim of the
taxpayer. This Court should not establish
the precedent that non-compliance with
mandatory and jurisdictional conditions can
be excused if the claim is otherwise
meritorious, particularly in claims for tax
refunds or credit. Such precedent will
render meaningless compliance with
mandatory and jurisdictional requirements,
for then every tax refund case will have to









