REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

SECOND DIVISION

LEVI STRAUSS (PHIL.) INC. CTA CASE NO. 10324
II,

Petstioner,
Members:
-versus- RINGPIS-LIBAN, Chairperson,
MODESTO-SAN PEDRO, and
FERRER-FLORES, J].
COMMISSIONER OF Promulgated:
INTERNAL REVENUE, TR B
Respondents.
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DECISION

RINGPIS-LIBAN, J:

The Petition for Review filed on August 20, 2020, prays that the Fina/
Decision on Disputed Assessment (FDDA) dated May 20, 2020 issued by the
respondent Commissioner of Internal Revenue against petitioner, for its allege
deficiency income tax, final withholding value-added tax (FWVAT), expanded
withholding tax (EWT), value-added tax (VAT), and improperly accumulated
earnings tax (IAET), in the aggregate amount of $138,776,697.88, inclusive of °
penalties and interests, for taxable year 2012, be declared null and void.’

THE PARTIES

Pedtoner Levi Strauss (Phil)) Inc. II is a corporation duly organized and
existing under and by virtue of the laws of the Republic of the Philippines,?
with office address at 20F Tower II, The Enterprise Center, Ayala Avenue,
Makati City.® It is registered with the Securities and Exchange Commission

! Summary of the Case, Pre-Trial Order dated December 11, 2021, Docket — Vol. I1L, p. 852.
2 Exhibit “P-2”, Docket — Vol. III, pp. 1030 to 1045.
3 Par. 2, Summary of Admitted Facts, Joint Stipulation of Facts and Issues (JSFI), Docket — Vol. II, p. 803.
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petitioner filed the letter of even date, submitting its additional supporting
documents in relaton to its Profest’ The next day, on March 27, 2018,
petitioner filed another letter of even date, submitting additional supporting
documents in relation to its Prosest.'®

On July 9, 2020, petitioner received through registered mail,'’” the FDDA
dated May 20, 2020, with Detals of Discrepancies and Aundit Result/ Assessment
Notice Nos. 1T-116-LOA-0000044-12-19-0143, FWVT-116-LOA-0000044-12-
19-0144, WE-116-LOA-0000044-12-19-0145, VT-116-LOA-0000044-12-19-
0146, and IAET-116-LOA-0000044-12-19-0147, signed by respondent, stating
that after considering petitionet’s Profest, it has been found that petitioner is still
liable for deficiency income tax, FWVAT, EWT, VAT and IAET, in the
aggregate amount of P138,776,697.88, for fiscal year ending November 30,
2012, details as follows:?!

Tax Type Basic 20% Interest 12% Interest Compromise Total
Penalty
Income tax P43,654,916.89 P41,472,171.04 $9,604,081.72 $50,000.00 P94,781,169.65
FWVAT 331.86 339.42 73.89 1,000.00 1,745.17
EWT 1,089,072.04 1,089,072.04 261,377.29 20,000.00 2,459,521.37
VAT 7,385,541.32 7,385,541.32 1,624,819.09 50,000.00 16,445,901.73
IAET 10,564,708.84 12,149,415.17 2,324.235.95 50,000.00 25,088,359.96
Total P62,694,570.95 $62,096,538.99 P13,814,587.94 $171,000.00 | P138,776,697.88

PROCEEDINGS BEFORE THIS COURT

Petitioner filed its Pesition for Review on August 20, 2020.* The case was
initially raffled to this Court’s former Second Division.

On November 3, 2020, respondent filed his Answer,” interposing the
following special and affirmative defenses, to wit: (1) the Court’s power of
judicial review over decisions of respondent on disputed assessment is by
nature exclusive and appellate, and this Court should #o# rule on matters that
were never substantiated in the administrative level and petitioner may not be
allowed to raise new issues on appeal; (2) petitioner should not be allowed to
attack the validity of the Waivers for the first time on appeal; (3) assuming the
Court may rule on issues raised for the first ime on appeal, respondent’s right
to assess has not prescribed; (4) the ten (10)-year period for assessment under
Section 222 of the National Internal Revenue Code (NIRC) of 1997, as

17 Exhibit “P-9”, Docket — Vol. III, pp. 1179 to 1181.

18 Exhibit “P-10”, Docket — Vol. III, pp. 1182 to 1183.

19 Par. 1, Summary of Admitted Facts, JSFI, Docket — Vol. II, pp. 802 to 803.

20 Par. 4(d), Summary of Admitted Facts, JSFI, Docket — Vol. 11, p. 803.

21 Exhibit “P-17, Docket — Vol. 1, pp. 94 to 106; Exhibits “R-7” to “R-7-2”, BIR Records (Exhibit “R-8"), pp.
754 to 792.

22 Docket — Vol. I, pp. 6 to 45.

2 Docket — Vol. IT, pp. 741 to 769.
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The foregoing provisions prescribe, as ey components of due process in
the 1ssuance of tax assessments, that the PAN, FLD/FAN and FDDA must,
respectively, state, among others, the facts and the law on which the assessment

is based. Otherwise, the FLD/FAN and/or FDDA shall be wid.

In Commissioner of Internal Revenue vs. Avon Products Manufacturing, Inc., et seq.
(Awvon),>* the Supreme Coutt woided the income tax assessment of Avon because
of due process violation. Specifically, the Supreme Court said that the Tax
Code and revenue regulations allow a taxpayer to file a reply or otherwise to
submit comments or arguments with supporting documents at each szage in the
assessment process. Due process requires the BIR to consider the defenses and
evidence submitted by the taxpayer and to render a decision based on these
submissions. Thus, fazlure to adhere to these requirements constitutes a denial of due
process and taints the administrative proceedings with invalidity:

“Tax assessments issued in violation of the due process tights of
a_taxpayer are null and void. While the government has an interest in
the swift collection of taxes, the Bureau of Internal Revenue and its
officers and agents cannot be overreaching in their efforts, but must
perform_their duties in accordance with law, with their own rules of
procedure, and always with regard to the basic tenets of due process.

The 1997 National Internal Revenue Code, also known as the Tax
Code, and revenue regulations allow a taxpayer to file a reply or otherwise to
submit comments or arguments with supporting documents at each stage in
the assessment process. Due process requires the Buteau of Internal
Revenue to consider the defenses and evidence submitted by the
taxpayer and to render a decision based on these submissions. Failure

to adhere to these requirements constitutes a denial of due process and
taints the administrative proceedings with invalidity.

XXX XXX XXX

The Bureau of Internal Revenue is the primary agency tasked to
assess and collect proper taxes, and to administer and enforce the Tax Code.
To perform its functions of tax assessment and collection properly, it is given
ample powers under the Tax Code, such as the power to examine tax returns
and books of accounts, to issue a subpoena, and to assess based on the best
evidence obtainable, among others. However, these powers must ‘be
exercised reasonably and [under] the prescribed procedure’  The
Commissioner and revenue officers must strictly comply with the
requirements of the law, with the Bureau of Internal Revenue’s own
rules, and with due regard to taxpayer’s constitutional rights.

XXX XXX XXX

In__carrying out these quasi-judicial functions, the
Commissioner is requited to ‘investigate facts or ascertain the
existence of facts, hold hearings, weigh evidence, and draw
conclusions from them as basis for their official action and exercise of
discretion in a judicial nature.’ Tax investigation and assessment

A~

56 G.R. Nos. 201398-99 and 201418-19, October 3, 2018.



DECISION
CTA Case No. 10324
Page 12 of 19

necessarily demand the observance of due process because they affect
the proprietary rights of specific persons.

XXX XXX XXX

In Ang Tibay v. The Court of Industrial Relations,’ this Court observed
that although quasi-judicial agencies ‘may be said to be free from the
rigidity of certain procedural requirements[, it] does not mean that it
can, in justiciable cases coming before it, entirely ignote or distegard
the fundamental and essential requitements of due process in trials
and investigations of an administrative character.’ It then enumerated
the fundamental requirements of due process that must be respected in
administrative proceedings:

(1) The party interested or affected must be able to present his or
her own case and submit evidence in support of it.

(2) The administrative tribunal or body must consider the
evidence presented.

(3) There must be evidence supporting the tribunal’s decision.

(4) The evidence must be substantial or ‘such relevant evidence as
a reasonable mind might accept as adequate to support a
conclusion.’

(5) The administrative tribunal’s decision must be rendered on the
evidence presented, or at least contained in the record and
disclosed to the parties affected.

(6) The administrative tribunal’s decision must be based on the
deciding authority’s own independent consideration of the
law and facts governing the case.

(7) The administrative tribunal’s decision is rendeted in a
manner that the parties may know the various issues
involved and the reasons for the decision.

XXX XXX XXX

The last requirement relating to the form and substance of the
decision is the decision-maker’s ‘duty to give reason’ to enable the
affected person to understand how the rule of fairness has been
administered in his [or her] case, to expose the reason to public

sctutiny and ctriticism, and to_ensure that the decision will be thought
through by the decision-maker.

XXX XXX XXX

Administrative due process is anchored on fairness and equity
in procedure. It is satisfied if the party is properly notified of the
charge against it and is given a fair and reasonable opportunity to
explain or defend itself. Moreover, it demands that the party’s
defenses be considered by the administrative body in making its
conclusions, and that the party be sufficiently informed of the reasons for
its conclusions.

XXX XXX XXX

The importance of providing the taxpayer with adequate
written notice of his or her tax liability is undeniable. Under Section

A

5769 Phil. 635 (1940) [Per J. Laurel, Ex Band.
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228, it is explicitly required that the taxpayer be informed in writing of
the law and of the facts on which the assessment is made; otherwise,
the assessment shall be void. Section 3.1.2** of Revenue Regulation No.
12-99 requires the Preliminary Assessment Notice to show in detail the facts
and law, rules and regulations, or jurisprudence on which the proposed
assessment is based. Further, Section 3.1.4% requires the Final Letter of
Demand must state the facts and law on which it is based; otherwise,
the Final Letter of Demand and Final Assessment Notices themselves
shall be void. Finally, Section 3.1.6% specifically requires that the decision
of the Commissioner or of his or her duly authorized representative on a
disputed assessment shall state the facts and law, rules and regulations, or
jurisprudence on which the decision i1s based. Failure to do so would
invalidate the Final Decision on Disputed Assessment.

‘The use of the word ‘shall’ in Section 228 of the [National
Internal Revenue Code] and in [Revenue Regulations] No. 12-99
indicates that the requirement of informing the taxpayer of the legal
and factual bases of the assessment and the decision made against
him [or her] is mandatory.’ This is an essential requirement of due
process and applies to the Preliminary Assessment Notice, Final Letter of
Demand with the Final Assessment Notices, and the Final Decision on
Disputed Assessment.

XXX XXX XXX

The facts demonstrate that Avon was deprived of due process. It
was not fully apprised of the legal and factual bases of the assessments
issued against it. The Details of Discrepancy attached to the
Preliminary Assessment Notice, as well as the Formal Letter of Demand
with Final Assessment Notices, did not even comment or address the
defenses and documents submitted by Avon. Thus, Avon was left
unaware on how the Commissioner or her authorized representatives
appreciated the explanations or defenses raised in connection with the
assessments. There was clear inaction of the Commissioner at every stage
of the proceedings.

XXX XXX XXX

It is true that the Commissioner is not obliged to accept the
taxpayer’s explanations, as explained by the Court of Tax Appeals.
However, when he or she rejects these explanations, he or she must
give some reason for doing so. He or she must give the particular facts
upon which his or het conclusion are based, and those facts must
appear in the record.

XXX XXX XXX

The Commissionet’s total disregard of due process rendered
the identical Preliminary Assessment Notice, Final Assessment
Notices, and Collection Letter null and void, and of no force and effect.

o~

58 Now Section 3.1.1 of RR No. 12-99, as amended by RR No. 18-2013.
% Now Section 3.1.3 of RR No. 12-99, as amended by RR No. 18-2013.
® Now Section 3.1.5 of RR No. 12-99, as amended by RR No. 18-2013.
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Accordingly, the FLD and _Assessment Notices, all dated December 27,
2017, assessing petitioner for deficiency taxes for fiscal year ended November

30, 2012 is CANCELLED and SET ASIDE.

Finally, the FDDA dated May 20, 2020, and Assessment Notices, assessing
petitioner for deficiency income tax, FWVAT, EWT, VAT and IAET, for fiscal
year ended November 30, 2012, in the aggregate amount of £138,776,697.88,

inclusive of interests and compromise penalties, ate REVERSED and SET
ASIDE.

MA. BELEN M. RINGPIS-LIBAN
Associate Justice

WE CONCUR:

ESTO-SAN PEDRO

Associate Justice

.,
coﬁiﬁ&ﬁ GHAERRERFLORES

Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

k,..&,&a,_ - ~——

MA. BELEN M. RINGPIS-LIBAN
Associate Justice
Division Chairperson
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the
Division Chairperson’s attestation, it is hereby certified that the conclusions in |
the above Decision were reached in consultation before the case was assigned
to the writer of the opinion of the Court.

ROMAN G. DEINROSARIO
Presiding Justice



