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June 8, 2012, which denied its Motion for Reconsideration,
also for lack of merit. ‘

First, the facts.

Petitioner is a domestic corporation, with principal
office located at the 10" Floor, The Heritage Hotel, EDSA
Extension, Pasay City, Metro Manila Philippines.

Respondent Commissioner of Internal Revenue is the
head of the Bureau of Internal Revenue (BIR), vested with
authority to assess and collect all national internal revenue
taxes. She holds office at the BIR National Office Building,
Agham Road, Diliman, Quezon City.

On October 15, 1997, petitioner entered into a
management Agreement with Grand Plaza Hotel Corporation
(GPHC), the owner of the Heritage Hotel, for the
management and operation of the Hotel. Pursuant to the
said Agreement, petitioner, through its parent company in
Singapore, CDL Hotels International-Singapore (CDL-
Singapore) provided marketing, advertising and promotional
serv' 2s for Heritage Hotel. @ CDL-Singapore, a foreign
corporation not doing business in the Philippir 3, promoted
and marketed Heritage Hotel by including it in its worldwide
advertising and marketing campaign for all its affiliated
hotels.

For taxable year 900, the Heritage Hot ’s share in the
worldwide expens for adv -tising campaign undertaken by
CDL “ingapore amounted to F™3,770,607.00, for which
petitioner was billed. The latter remitted the amount as
billed to its parent company CDL-Singapore.

In 2003, respondent conducted an examination of
petitioner’s books of account for taxable year ™900. After
audit, respondent found petitioner liable for deficiency
inc-me tax, defic'"1cy final withholding tax, and deficiency
expanded withholding tax arising from the P28,770,607.00
reimbursement of expenses it made to CDL Singapore.
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documents in support of its protest. That being the case,
tt  Court ¢ n no longer entertain the petition for '~k of
jurisdiction. /en assuming that the ~ urt still has
jurisd® 7 1 over tr- case, petitioner was not able to
controvert her findings as stated in the questior 1
assessments which was issued in accordance with law and
regulations.

On Dec mber 13, 2007, petitioner availed of the Tax
Amnesty Program under Republic Act No. 9480 with respect
to its deficiency income tax.

On March 20, 2012, the Court in Division denied the
petition for lack of merit?, in this wise:

WHEREFORE, the Petition for Review
is hel hy DENIED for lack of merit. CDL
Hotels ( 1ils.) Corporation is ORDERED to
PAY the amount of P11,508 742.80, in
addition to the (a) deficiency interest rate
of twenty percent (20%) per annum on the
basic deficiency final withholding tax in the
amount of P9,206,594.24 computed from
January 25, 2001, until full payment
thereof pursuant to Section 249(B) of the
NIRC of "397; and (b) delinquency interest
at the rate of twenty percent (20%) per
annum on the 20% deficiency interest
which have accrued from January 25,
2011, until August 23, 2004, and on the
total deficiency taxes of P11,508,242.80,
computed from August 23, 2004, until full
payment thereof pursuant to Section
249(C) of the NIRC of 1997.

SO ORDERED.

«n April 10, 2012, petitioner moved for a
r -onsideration of the foregoing decision, but it was denied
for lack of meritin tt F Hlution ¢ :ed June 7, 20123.

2 Docket, pp. 25-42.
3 Docket, pp. 44-47.
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[ ;pite the submission of numerous
documentary evidence by petitioner, the
Court finds no convincing evidence that
es " hlishes the fact that the amount of
P28,770,607..J0 rep sents a deductible
expense, and not a profit or income
remittance or allocation to CDL Singapore.

The Tax Invoices, which were
supposed to prove that the said amount is
a reimbursable expense, are insufficient to
grant petitioner's claim. Petitioner was only
able to show four (4) amounts for
reimbursements from the head office:
$578,497.19,28, $102,310.19,29,
$94,397.69,30 and $4: 761.08.31. These
amounts were not detailed enough to show
that it included the amount of
P28,770,607.00 and that such amount is to
be treated as a deductible expense.
Unfortunate for the petitioner, there were
no other evidence presented tf [ could
have established the fact that the amount
was incurred and that the same is a
deductible expense under our laws and
regulations.

In Atlas Consolidate * Mining and
~evelopment rporation V.
Commissioner of Internal Revenue, the
Suprenr Court ruled:

‘The principle is recognized
that when a taxpayer claims a
deduction, he must point to
some specific provision of the
statute in which that deduction
is authorized and must be able
to prove that he is entitled to
the deduction which the law
allows. As previously adverted
to, the law allowing expenses as
deduction from gross income for
purposes of the income tax is
Section 30(a) (1) of the National
Internal Revenue which allows a
deduction of ‘'all the ordinary /
and necessary expenses paid or
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incurred during the taxable year
in carrying on any trade or
" Isiness.’ An item of
expenditure, in order to be
deductible under this section of
the statute, must fall squarely
within its language.

We come, then, to the
statutory test of deductibility
where it is axiomatic that to be
deductible as a business
expense, three conditions are
imposed, namely: (1) the
exf 1se must be ordinary and
necessary, (2) it must be paid or
incurred within the taxable year,
and (3) it must be paid or
incurred in carrying on a trade
or business. In addition, not
only must the taxpayer meet the
business test, he must
substantially prove by evidence
or records the deductions
claimed under the law,
otherwise, the same will be
disallowed. Tt mere allegation
of the taxpayer that an item of
expense is ordinary and
necessary does not justify its
deduction.

. Similarly, this Court
has never attempted to define
with precision the terms
‘ordinary and necessary.' There
are however, certain guiding
principles worthy of serious
consideration in the proper
adjudication of conflicting
claims. Ordinarily, an expense
will be considered 'necessary’
where the expenditure s
appropriate and helpful in the
development of the taxpayer's
business. It is 'ordinary' when it
connotes a payment which is
normal in relation to the
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business of the taxpayer and the
surrounding circumstances. The
term 'ordinary' does not require
that the payments be habitual
or normal in tt sense that tt
same taxpayer will have to
make them often; the payment
may be unique or non-recurring
to the particular taxpayer
affected.

... The burden of proof that
the expenses incurred are
ordinary and necessary is on the
taxpayer and does not rest upon
the Government. To avail of the
claimed deduction under Section
30(a)(1) [now Section 34(A)(1)]
of the National Internal Revenue
Code, it is incumbent upon the
taxpayer to adduce substantial
evidence to establish a
reasonably proximate relation
between the expenses to the
ordinary conduct of the business
of the taxpayer. A logical link or
nexus between the expense and
the taxpayer's business must be
established by the taxpayer.’

Thus, the Court agrees with
responc¢ 1t that the subject amount is
more of a profit allocation as supported by
the evidence on record.®

" side from petitioner’s bare assertion that the amount
of P™8,770,607.00 assessed by respondent as deficiency
income tax should be considered as a deductible expense as
it constitutes a reimbursement | its parent company, CDL-
Singapore for promoting its affiliate hotels, petitioner has
not presented evidence to prove or support this allegation.

It should be emphasized that when tax assessment is
assailed, the burden of proof is on the taxpayer contestingh//

5 Docket, pp. 36-38.



DECISION
CTA EB No. 911
Page 10 of

the validity or correctness of an assessment to prove not
only that the Commissioner of Internal Revenue is wrong but
that he (taxpayer) is right.” And if the taxpayer fails to
pres 1t evidenc or proof in support of h I tior in his
petition for review, as in this case, conformably to the
doctrir - of the presumption in favor of the correctness of tax
assessment®, the Court has no option but to sustain the
assessment against the taxpayer.

Finding the ruling of the ~: -t in Division within the
ambit of what the law and jurisprudence provide, the same
must be sustained and not disturbed.

WHEF~FORE, the Petition for Review filed by
petitioner Silv - Cosmo (Phils) Corporation (formerly CDL
Hotels (Phils) Corpol tion) on July 18, 2012 is hereby
C=NI™" for lack of merit. Accordingly, the assailed
Decision and Resolution promulgated on March 20, 2012 and
June 7, 2012, respectively, are AFFIRME™ in toto.

S~ ORDERED.

“5PERANZA R. FABON-VICTORINO
Assogiate Justice

We Concur:

ROMAN G. OSARIO
Presiding Justice

7 Lino Gutierrez vs. Collector of Internal Revenue, CTA Case No. 504, January 28, 1962; See
also Tan Guan vs. Court of Tax Appeals, L-23676, April 27, 1967, 19 SCRA 903.

8 Inter-provincial Auto-bus Co., Inc. vs. Collector of Internal Revenue, L-6741, January 31,
1956, 98 Phil. 290; Coliector of Internal Revenue vs. Bohol Land Transportation Co., L-
13099 and L-13462, April 29, 1960, 107 Phil. 965.






