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DECISION

This is an appeal from a decision of the respondent
Collector of Internal Revenue denhying the claim of the
petitioner Philippine 4ir Lines, Inc. for the pefund of
the sum of B1,478,692.95, allegedly representigg'fBEal
excess deposits made. by the, patitioner to cover the fran-
Sgigg_ng% of 2% of its gross revenue for the period From

uly 1, I946 to December 31, 1952. The said amount was re-
duced after submission of a stipulation of facts to

Pl1, 321,58, .98, "minus the tax corresponding to the item

of labor sezregated in the Additional Stipulation of Facts
and the items admitted by petitioner as taxable as con-
tained in the Supplemental Stipulation of Facts." The ex-
cess deposits were due to the fact'that petitioner computed
the franchise tax on its sross revenue at the rate of 5%

as provided in section 259 of the National Internal Revenue
Code, instcad of 24 as provided in its franchises.

In his answer to the petition for review, the respon-
dent denied the petitioner's risht to the refund of said
amount of B1,478,692.95 on the ground that upon examination
of the books of petitioner there was found a deficiency
franchisc tax and surcharge in ghe amount of B603,160.70,
and accordingly, filed a counterclaim for said amount. The
said counterclaim was reduced after submission of the sti-
pulation of facts to B594,758.66, "minus the tax corres-
ponding to the items under Schedules I and II admitted as
not taxable." The said counterclaim represents deficiency
franchise tax, plus surcharge, brought about by the non-
inclusion by petitioner of various items in its reports
which items, according to respondent, constitute part of
petitioner's taxable gross receipts or gross rcvenue.

Respondent admits that the rate of franchise tax pay-
able by gqtitioner, during the period here in question,
is only 2% as provided in Acts Nos. 4271 and 4272 and not
5% as provided in section 259 of the National Internal
Revenue Code, as amended, in view of the decision of the
Supreme Court in Philippine Railway Co. v. Collector of
Internal Revenue, G.R. No. L-3859, March 25, 1952. The
issue, therefore, boils down to the taxability of the
various items considered by respondent as part of the
gross receipts or gross recvenue of petitioncr.
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C.T.h. CASE NO. 45

The following are the pertinent facts stipulated and
submitted by the parties:

"I, That petitioner is a corporation duly or-
ganized and existing under the laws of the Philip-
phines, with its principal office at M.R.S, Build-
_ing, Manila; that 53.6j% of its capital stock is
owned by the National Devélopment Company, an in-
strumentality of the Republic of the Philippines;
and that respondent is the duly appointed, quali-
fied and the incumbent Collector of Internal Re-
venue, with principal office at Manila, Philippines;

"II. That petitioner at all times material to
this petition was, and until now is, operating and
maintaining an air transport service for the trans-
portation of passengers, mail and property by means
of aircraft, pursuant to the provisions of Acts Nos.
L271 and’h2§2, the franchises originally granted to
its predecessors - the Philippine Aerial Taxi Com-
pany, Inc. and Iloilo-Negros Air Express Company,
Inc.- which franchises including all the condi-
tions, terms, restrictions, and limitations have
since been duly transferred to petitioner by
legislative authority under Commonwealth Act
No. 643 and Republic Act No. 759, respectively,
as fully and completely and to the same extent
as if the said franchise had been orizinally
cranted to petitioner;

"II1. That the aforesaid franchises granted
to petitioner by acts Nos. 4271 and 4272 provide
for the payment of a percentage tax of two per
cent of its gross revenues, together with the tax
on its real property in consideration of the fran-
chises, and provide further that the payment of
said percenta;e and real property taxes 'shall be
in lieu of all taxes of any kind, nature or des-
cription’';

"IV. That since the third quarter of 1946 to
December 31, 1952, petitioner had been depositing
quarterly certain amounts to cover its franchise
taxcs for the preceding quarters;

"y, That for the period from October 1, 1946
to June 30, 1947, petitioner deposited the total
sum of B387,081.72 to cover the franchise taxes
that may be found due from the said petitioner .on
its oross revenues at the rate of 5% under section
259 of the National Internal Revenue Code as
amended, instead of at the rate of 2% under its
franchise in accordance with the decision subse-
quently promulrzated by the Supreme Court in the
case entitled WPhilippine Railway Company v. Col-
lector of Internal Revenue, G.R. No. L-3859;

"VI. That according to respondent, petitioner
is-satisfied to a refund of its excess deposit of
R109,713.77 as franchise taxes for the period from
October 1, 1946 to June 30, 1947, as indicated in
the computation of the respondent, as follows:.
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2
Lth Quarter, 1946 - = = = = = = = - = = - - - B4, 315,690.48

Ist Quarter, 1947 - = = = = = = = = = = = ~ = b, ‘181 , 404.09
2nd Quarter, 1947 - - - - = = = - - = = - - - _5.,371,13L.,65
Total Gross Receipts per ‘

Government audit- - = - - = - = - - - - - R13,868,229.37
Less Sales of motor fuels to |

employccs at cost, B« 5,

held not Sub-
ject to franchise tak, per
decision Philippine Long

Distance Tel. C. Case - - = = = = = = = - ____ 14,733,010 |
Gross revenues per final government audit B13,853,496.36 f
Tax due thereon at 2% = = =~ = = = = «~ = - P 277,059.93 !
Less amount deposited = = = = = = = - - - 382 081.72
Amount over deposited - - - - - = - - - - B 110,011.79
Iess deficiency tax for previous period '298.02
Net amount overdeposited- - - - = = = = = B 109,713.77 |

"WII. That according to petitioner, it is entitled to .
a refund of the sum of B244,563.13 as excess deposit,
instead of the sum of B109, §13 77 for the said pcrlod
from October 1, 1946 to June 30, 1947, as indicated
below:

Total gross revenues, as per government audit R13,868,229.37
Less: Sales of motor fuels to

employees at cost (p. 5 of

Audit Report-Ruling on Phil.

Long Dist. Tel. Co.) = = = = = = = - = 14.733,01]

Gross Revenues per final zovermment audit - B13,853,496.36
Less: Revenues not subject to
franchise tax -

Incoming-International - EB 863,504,.98 j
Outgoing-International - 6&5 318.25 .
Passenger Passes-

International (See

Exhibit 4 of Gov't

audit Report) 36,876.00
Passenger Passes-

Domestic {See Exh. & of

Gov't Audit Report) 81,889.17 }
Premium on Capital Stock
(p. 5 of Audit Report 1,050, 166.67

Cost of materials & sup- l
plies sold and/or used

for other Alrllncs, ete. ]

(p. 5 of Gov't Audit ‘

|

|

Report = - = = = = = = - 64,712.98 §,742, 468,05

Total gross revenues subject  to franchise tax B_Z7,111,028,31

2% Franchise tax due thereon - - - - - - = - = P 142,220.57 i
Plus deficiency tax for previous pcrlod - - - 298;Q2 E
Total franchise taxes = = = = = /= = = = = - = B 142,518.59 ;
Less amount deposited - = = = = = = « - - - - 2
Total excess deposit = = = = = = = = -« - = = (B _244,003.13 )
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DECLTIUNE_ 1
C.T.a. CASE No. 45

h’~

"VIII. That the nature of the various items cons-
tituting the discrepancy of R6,742,4,68.05 is described
in paragraph XXI of this Stipulation of Facts;

"IX. That for the period from July 1, 1947 to Dec-
ember 31, 1948, petitioner deposited the sum of
B556,88L.8, to cover the franchise tax that may be
found due from the said petitioner at the rate of 5%
under section 259 of the National Internal Revenue Code
as amended, instead of the rate of 2% under its fran-
chise, in accordance with the decision subsequently
Bromuigated by the Supreme Court in the case entitled

Philippine Railwa{ Company v. Collector of Internal
Revenue, G.R. No. L-3859;

"X. That according to respondent, the petitioner
is indebted to the sovermnment in the sum of B151,228.92
as def'iciency franchise tax for the period frém Juli
1, 1947 to December 31, 1948, but that in view of the
overdeposit made by the petitioner mentioned in para-
graph VI hereof in the amount of R109,713.77, for the
period from October 1, 1946 to June 30, 1947, there
is due from the petitioner only the sum of B51,893.94
as deficiency franchise taxes and 25% surcharge, as
indicated below:

Total gross revenues per sovermment

audit ————————————————— B35;h’3l)9h’5 '36
Less: Sales of materials and services

to employees at cost held not subject

to franchise tax, per decision, Phil.

Iong Dist. Tel. Co. case - - - - - - - 26,257..53

Gross revenue per final govermment audit  B35,405,687.83
Ta dUNEREN A 2% — -~ = =% = = =~ = = 708,113.76
Less: amount deposited R556,88L.84

Plus overdeposit for

Oct.l, 1946 to June 30,

1947 under par.VI

hereof = = = = = ~ = « R BER - 1
Amount of A% still due = « = = wi= - @ = <5 41,515,115
5/ surcharge = = = = = == = = = = - - =« = 10:378‘2%

Total franchisec tax and surcharge

still due = = = « = = & = = & « = ~ = B 51 .893.9/

XI. That according to petitioner, it is entitled
to the refund of the sum of 3201,384.69 as excess de-
posit of the franchise taxes for the period from July
1, 1947 to December 31, 1948, as indicated in the com-
putation of the petitioner, as follows:

Total gross reveniues per government audit - £35,431,945.36
Less: Cost of materials & services
rendered to employees (Ruling re

Phil. Long Dist. Tel. Co.) = = = = - = = 26,257.53

Gross revenues per final ;overnment audit - 235,405,687.83
Less: Revenues not subject to franchise tax:

Incoming -International - B10,316,723.13
OQutgoing - International 5,457 ,328.84
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C.T.A. CASE No. 45

Passenger Passes~-
International
(p. 3 of Audit Report) B398,356.80

Passenger Passes -

Domestic (p. 2 of
findit Report) . . . « . A1,;695.12

Cost of materials
& Services rendered
to PAF per contract (Exh.

A, Sch. 1. p, 2 of

Audit Report) . . . . . . 266,103.25
Cost of materials &

Services rendered to

other Airlines, ectc.

(Exh. A, Sch. 1, p. 2 % -
Biitdis Report . «... » =3 89, 375.88

Cost of motor fuels
sold to CA4, ctc.
(Exh. A, Sch. 13 p. 2

*

of Audit Report : 1,395.46
. Premium on capital stock

(p. S. Audit Report)

domestic b st Tk, V3642

Earned Surplus,'aé

detailed in Sch.l . p. 3) _134L,965.38 R17,630,680.28
Gross revenues subject to franchise tax Bl7,775,007.55

2% Franchise tax due thereon -~ . . . . B 355,500.15
Less: amount deposited. "

Total Excess Deposit « « « « ... . . . (B _201,38:.69)

‘"XII. That the nature of the total discrepancies of
R17,630,680.28 is described in paragraph XXI of this Sti-
pulation of Facts;

WXIII. That for the period from January 1, 1949 to
December 31, 1950, petitioner deposited the sum of
R780,645.68 to cover the franchise tax that may be
found @ue from the said petitioncr at the rate of 5%
under/section 259 of the National Internal Revenue Code,
as amended, instead of the rate of 2% under its fran-
chise in accordance with the decision subsequently pro-
mulgated by the Supreme Court in the case entitled
'"Philippine Railway Company v. Collector of Internal
Revenue, G. R. No. L-3859

"XIV. That according to respondent, the petitioner
is still indebted to the Government in the sum of
BL22,896.6L as alleged deficiency franchise taxes and
25% surcharges for the period from January 1, 1949 to
December 31, 1950, as indicated in the computation of
the respondent as follows:

Gross revenues as per original
government audit - . . . . .

Less; Rental of aircraft for domestic
use for use in international ser-
vice subsequently held not subject
G0. BEEL's o T 58 R105, 24 .99

. B56,130,629.05
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Cost of materials &

Services to employees at
cost held not subject to
franchise tax, per deci-
sion Phil. Long Distance

Telephone Co., case . . . B 77,13h,54, B182 479,53

Gross revenues per final

government audit . . . . . . .. . B55,948,149.52
Tax due thercon.at 2% . . . . « . & 1,118,962.99
Less amount deposited « . & . & » o s o 7ROLH
AMpunt Bl dub W . w A e e boans, TSR SSRTNRLY
250 WwBhateo . wioo ¥oaiw s mih 4 B 84,579,133

Total deficiency franchise tax
and surcharge . . . . . ... .. . P 422 896.64

XV. That according to petitioner, it is entitled
to the refund of the sum of P283,535.é2 as excess de-
posit of the franchise taxes for the period from Jan.
uary 1, 1949 to December 31, 1950, as indicated in the
computation of the petitioner, as follows:

Gross revenues as per original
government audit . . . + . . . . . v P56,130,629.05
Less:
Rental of aircrafts
for domestic use for use
in international service
subsequently held not
subject to tax . . . . .B10O5, 344.99
Cost of materials
& services rendercd
to employees (Ruling
on Phil. Long Dist.

PO Lo il v v v v 5 wisntall 3 50 ~182,479.53
Gross revenues per final government
BUddE . S e s s e e owoe e s ox e B55,948,149,52

Less: Revenues not

subject to franchise

tax-

Incoming-International - B19,392,;414.02
Outgoing-International - 10,043,430.05
Passenger Passes-

International (p.4 of

Auglit RaPbrt) & « o 44 o 962,413.73
Passenger Passes-

Domestic (p. 2 of

AuditeReport ). . . W . 304,065 .39
Premium on capital stock
(p. 4 of Audit Report) . 25,073.50

Cost of materials ser-
vices rendered to other
airlines, etc. (Sch. 2. p.
1& 2 pf Audit Report) . . 103,448.90

Cost of materials & services
rendered to PaF per contract
(Sch.2,p.1 & 2 of Audit

Report? TV

256,60L4.87
29 met
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C.T.an. CASE No. 45

Barned surplus as listed
in attached Schedule 11
(Sch. 2 p. 1 & 2 of

hudit Report) . . . . . . B_5,205,8L R31,092,656,30

Gross revenues subject to franchise tax B24,855,493.22

2% Franchise tax thereon . . . . . . . . 497,109 .86
Less: amount deposited - 780 645,68

Excess amount deposited . . . . . . . .(R__283,535,82)

"xVI. That the nature of ‘the various items consti-
tuting the discrepancy of 231,092,656.30 is described in
paragraph AXI of this Stipulation of Facts;

"XVII. That for the period from January 1, 1951 to
December 31, 1952, petitioner deposited the sum of
P1,382,767.28 to cover the franchise tax that may be
found due from the said petitioner at the rate of 5%
under section 259 of the National Internal Revenue Code,
as amended, instecad of the rate of 2% under its franchise
in accordance with the decision subsequently promulgated
by the Supreme Court in the case entitled fPhilippine
Railway Co. v Collector of Internal Revenue, G.R. No, L~
3859', and that of this amount, the sum of P138,000.00
was subsequently refunded by tﬁe respondent, thereby
leaving only the sum of Bl,24L,767.28 as net deposit for <
said period.

"XVIII. That .according to respondent, the petitioner
is still indebted to the Govermment in the amount of
£120,038.68 as deficiency franchise axes and surcharges
for the period from January 1, 1951 to December 31, 1952,
as indicated in the computation of the respondent as
follows:

Gross revenues as per original
government audit .......0.0. ....867,164,599.41
Less: Cost of motor fuels, materials
& services rendered to employeces,
held not subject to franchise
tax per decision in rhilippine
Long Distance Telephone Co. case... __126 688,58

Gross revenues as per final govern-

ment @Udit.cccieeee siiieivaees.. B67,039,910.83
Tax due thereon at 2% «c.sesessevse . P 1,340,798.22
Less: Amount deposited ...vvvuvenns \
ML BEELE WS o v i shud gads oo j* 96,030.94
N WOPBEATES . v 4 Wi h s A S8 el nniidia S0 T 0 T
Total tax and surcharge ....cec..e. B, 120!038.68

"XIX. That according to petitioner, it is entitled
to the refund of the sum of #701,815.11 as excess de-
posit of the franchise taxes for the period from Jan-
uary 1, 1951 to December 31, 1952, as indicated in the
computation of the petitioner, as follows:

e *
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DECISION-
C.T.x. CaSE No. 45

Gross revenue per government

B sy % 1w v g 3-F s » 70 86U, 164, 599.41
Less: Cost of motor fuels, ma-

terials & services rendered

to employees (Ruling of »hil.

" Long Distance Telephone Co. ) ey L

Gross revenues per final govern-

e @NAAY L iahevd s uie dadt 267,039,910.83
Less: Revenues not subgcct to

franchise tax-

Incoming-Inter-

national ........ 226,990,961.33

Outgoing-Inter- -

DEEL Rl aesmidwhs 12,243,999.32 %

rassenger Passes-

International

(p.6 of Audit

Report plus 1tcms

in g@ohy 3, 3 &

i of uudlt chort) 33,960.20
rassenger Yasses-

Domestic (p. 2 of

Audit Report -

Domestdes cuwwna s sasaa 178 26k .53
fremium on capital

stock (Sch." 2, p. 1 of

audit Report) -«...... 10.00
Cost of materials &

services rendered to

other airlines, etc.

(Sch. 1, p. 1 of

audit Report) ....... 216,370.71
Cost of materials &

services rendered to

PAF per contract (Sch.

1 Peele BE A0dit Roport)227 022.24
Earned surplus

(Sch. 2, p. 1 of audit

REDOTG) v 6easiasesss __1,713.61 R39,892, 302,54
Gross revenues subject to franchise
A PR SRR AR B 227,147,608.29
2% Franchise 'tax due thereon ....... B 542,952.17
Less!: amount deposited ..icivvvecans e :
Excess amount of deposit seeevuecass (¢ 701,815.11)
"xX. That the nature of the various items consti- \
tuting the discrepancy of 239, 892,302.54 is described .

in paragraph XXI of this Stlpulatlon of Facth;

"XXI. That the nature of the various items cons-
tituting the discrepancy specified in paragraphs VII,
XI, XV, and XIX hereof is described as folilows:

1. Grogs revenues from international servige.-
The revenues from international service are divided

into two parts, namoly Qut~oing, meaning gross re-
venues derived by PAL as passenger fares Tand freight
and other revenues for flight from Manila to foreign
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countries, and ;gggm;nb, meaning gross revenues derived
by ral in "its foreign stations outside the Philippines
as passenger fares amd freight and other revenues for
flight from a foreign country to another foreign coun-
try or from a foreign country to Manila. Included in
the incoming are the following items which have no
classification whether incoming or outgoing interna-
tional revenues:.

(a) Earned surplus:

2nd qr., 1947 to 4th qr , 1948 - - - - B77,529.13

lst qr., 1949 to 4th qr. 1950 ........ 323, 343.74

18t qry , 1951 ¢or LEH qips 5 TR TR S (.39,937,75)
TEERT 2o il s o™ S O £391,026.12"°

(b) Non-operating revenues by years:

] P T R 4 T e L2.46
0 RN 0 S . . T77,799.62
BELE S s s o sie sl L ERARAG b '762.18
i1 A RV L, DRI 317,934.19
BRI i w v wipns < bl R ) e gl e .13262,316.32
4 R U A ol e = T i ceen | 59:304.05

LA o o md b o o6 & B2,213,188.82

Foreign airlines calling in the rhilippines pay franchise
taxes for their outgoing revenues only.

2., Premium on capital stock - In the course of the
various increases of its capital stock, PAL had sold
additional stock to its stackholders of records only at
over and above par. The excess over par, called premium
which ¢al received from its stockholders of records only
for its stock is considered by respondent as forming part
of its gross revenues and subject to the franchise tax.
Petitioner, however, believes that the excess or premium
on capital stock represents capital transaction or con-
tribution by the stockholders to the corporation and cre-
dited to capital and not to earned surplus account and
not subject to franchise tax.

3. Lasses .- #s a consecquence of being a govern-
ment-controlled corpcration, passenger passes are
issued by sul to ofovor'nmcznt off1c1als and other air-
line offiecials by virtue of which holders of passes
are allowed to book passage free of charge including
their baggage, subject to availability of space.
Respondent holds that the money value of the pas-
senger passes forms part of the gross revenues of
the ©aL subject to the franchise tax. retitioner, how-
ever, believes that inasmuch as Yul received nothing -
from these passes, no tax should be imposed thercon.

4. Earned surplus, domegstic.- This item repre-
sents various credits to the surplus account listed
in Schedule L, Schedule II, and Schedule IIT, all at-
tached to this Stlpulatlon and made 1ntefral parts
hereof, describing the nature of the items consti-
tuting tho earned surplus and which are the subject
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of controversy. The petitioner believes that the
items listed in Schedules I, II and III do not form
part of the gross receipts or gross revenues of the
petitioner subject to franchise tax while the respon-
dent, on the other hand, believes that they are sub-
Ject to said tax. Some.of the items listed in Sche-
dules I, II and III are mere adjusting entries which
do not affect the income accounts, wihnile the rest of
the items such as FEATI's valuation reserve for plane
P.I. C-4, MIATCAL & Cali net surplus absorbed by PAL,
and the item of B16 ,350.00 which is the estimated cost
of the Samar Shop Eoulomcnt at Guiuan transferred
from FEATI in 1946, are not taxable.

%

5. Cost of materialg and services.- These items

consist of the following®

(a) Materials and services furnished PaF,-
Under the mainteriance and Overhaul COntract between
the PhAL and the Philippine Air Forces, a‘copy of
which is attached, marked Exhibit "A" and made an
1ntc§ral part of this Stipulation, thé PAF reimburses
AL for the cost of. materials uscd and labor in-
volved in the repairs, plus 1C% and 25% therecof, res-
pectively. PAL declarcs the total amount received at
premium of 10% and 20% on the materials and labor,
respectively. Rosnondcnt however, believes that
both the cost of materials and labor plus the 10%
and 20% should be subject to the franchise tax.

(b) \ -
irlines. - PAl also r09a1rq tho planes of

thcr airlines. Pal declares the gross profit on
the labor and on the materials furnished. Respon-
dent , however, believes that with respect to repairs
to other alrllnes both the cost of the labor and
materials plus the profit should b~ subject to the
franchise tax.

(c) Materials and seorvices furnished Cah.-
Pal sometimes sells to the Civil aeronautics Admi-
nistration motor fuel at cost. Pal does not declare
the amount received from the Chh because according
to PaL, it derives no gross revenues from the sale
of such motor fuel. Respondent, however, believes
that with respect to such motor fuels, the total
amount received from the Cihh by the PAL should be
declared for franchise tax purposes."

-

For convenience, Schedules Nos. 1, II and III,
attached to the above quoted Stipulation of Facts by
the parties, are as follows:

"SCHELULE I
EaRNeD SURPLUS (Domestic)

Reversion of nccounts Pay-
able to Surplus par. JV-9-4,
San Miguel Brewery, kugust,
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- 5

A. Soriano y Cia., July \
1946 for rental of house
Nos. 1, 3 and 4 at Cuneta ....E__616,67 PR 2,045.97

Service rendered by Supply

and Procurement Section

from May to April, 1947,

per adjustment cntry # 3

g L T e EL,000.00
Medical Scrv1ccs rendered

to MIAiCI from October to

January, 1947 per adgust-

ment i 9 JV-10-14. 375,00 . 4 375.00
Issued bg L 1n bcpt. l9h6 .
to MIAICI o
1- Cater 1llar Read Grader
(Cost) ... vesn Bl 000 00
1- Callion Road Rollor
£ NPT A TR AR i -3,500.00 7,500.00

Zstimated Cost of sSamar shop Equipment
at Guiuan transferred from FEATI in
1946 per adj. # 7 JV-12-108 .......... 16, 350.00

Uncasned checks which were re-
verted back to the credit of
the PAL account with the Hong-
kong and Shanghai Banking Corp-
oration per JV-48-3-68 as fol-

lows:
PAYER CHECK NO.  AMOQUNT
5. Fabregas F-0177L B 8.00
Sto. Tomas Univ. F-0847, 40.00
H. B. Andrews F-,8228 193.33
B. Racaza F-67421 150.00
Dr.J.S. Sta Cruz F-79542 38.00
R. C. Rils F-88320 39.42
Felix Boncan F-524 . 0 . 490.97

Reversion of Accrued Salaries & wages
unclaimed per JV-48-4-53 as follows: -

A.L. Espinosa R29.85
D. Villaluna 25 .00
N. Rojales 12.50
F. Samaniego 12:.50
M. Bassinger 120.80
C. Dhindion W2l
Ra Schultz 29.05 276.91

FRATI's valuation Reserve for plane
£.1. C-4 which was sold in, De cem-
ber 1947. The reserve was not taken
up when said plane was dropped from
the books per JV 48~ A—Sl JV 12-169
pnd 4% 2B.a5d 37 ...vei 6w B i 4 29,166.61

MIAICI's Net Surplus up to Junc 30
1948 absorbed by Pal o s 4 L1,989.56
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12
Earned Surplus re-acquisition of CaLll |
properties for which Pal paid 37727
shares of capital stock per list
BRERUNED 50 JV=l2=10] ,.dwsiavepsoass B MR
BARET R 0 25, I s i w6 R134,765.38
4
"SCHEDULE II
|
EaRNED SURPLUS (Domestic) |
Erom 1949 to 1950 .
DaTk FOLILIO PuRTICULARS AMOUNT

May 31 Jd3-42 To take up cancellation
of various checks
drawn against H, S. B. C
(o b ABNBE]: < p ko siie sis B 349.66

June 30 J6-42CI To reverse entry made
per JV 43-1-73 in
connection with In-
voice 6283 which was
already paid in Oct.

1947 per G/R 12230 R1,673.48
July 31 C/R 414 Refund of freight
! / NCB, C/R u5566g...?¥.... 5.00

Sept.30 J9-424, To record cancellation
of various checks ....... 60.50

Oct. 31 J10-420 Taking up S.F. Invoice
# 99 dated July 5, 1947
which was paid by Soriano
y Cia e s ® 5 T 65.50

Nov. 30 311-428 To charge the account
of Phil. Senate for
Invoice #16331 dated
Avgusy ILE LOE8 4 val s 200.00

Nov. 30 J11-424 To adjust amount charged
to 4/C 1241 by JV 49-1-42 89

Dec. 31 J12-68 To write off "out of
Date"™ checks, shown
as outstanding per
PaL's Bank Reconcil-

128G 5 wo s > v mitn g wuis 486.38

Feb. 28 J2-43 To record cancellation
of ‘ohoeks s oacnsn A I T 2,285.73
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March 31 J3-42 To eliminate credit of
Manila Engineer's Dis-
trict account for
unused FEATI ticket
No. 12914-4 L/25/87 .o B 78,70
vl 7 e Y g U B 5

WSCHEDULE III
DOMESTIC EaRNED SURPLUS

1951 =~ 1952 .
JV-12-76-51 " to write off and/or cancel the following
- liabilities:

Evening News ....cceneiescn. £ 30.80

New aoc1cty Bakcry I e 15.80

Baleogff & PORIBOOY vwswiiis 150.00

Carmelo & Bauerman ...... e 320.00

By TI6 & 00 & beia v b anidin 435 22.60

Eaul BPD84 3 peuly ol vrlyeas i 11.00

GOl DG G ISONE e o eene B S 40

DT e v i s e Bl TESE5
- ]

In order to clarify ambiguous items contained
in Sechedules I, II and III of the Stipulation of
Facts and other items appearing in the aforesaid Sti-
pulation-of Facts, the parties were required to cla-
rify those items and to submit evidence relative
thereto. A supplemental stipulation of facts was
thereafter submitted dated November 11, 1955, which
is reproduced below gpn_toto:

"I, 6DDITIONAL STIPULATION RoGaRDING
SCHuDULE I, ATTaCHED TO TdE ORL-

© GINAL STIPULATION OF FALGTS Dalsl
MaY 19, 1955

"After a consideration of further particulars
on the following items, both parties admit that
these are not taxable:

Reversion of Accounts

Payable to Surplus per

JV-9-L4, San Miguel Bre-

wery, august, A L oimaida ...81l,429.30
4. Soriano y Cia. July

1946 for rental of houses

Nos. 1. S & 4 at Cuneta ... 616,67 R 2,045.97

Issued by f£AL in Sept.
19h6 to MIAICI of:
1-Caterpillar Road-
Grader {Cost) +..... B 4,000.00
1-Callion Road

Roller{Cost) ...... e | el 300200 7,500:00
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Estimated cost of Samar

Shop Equipment at Guiuan

transfgrred from ;LATjV

in 194 er adj. 7

PEATY St il B E b s st v x5 A BL6 , 350,00
Reversion of iaccrued Salaries &

wages unclaimed per JV-48-4-53:

a.L. Espinosa B 29.85
D. Villaluna 25.00
N. Rojales 1250
F. Samaniego 12.50
M. Bassinger 120.80
C. Chindien L7.21
R. Schultz B e 276491

Medical services rendered to MIATCI
from Oct. to Jan. 1947 per adjust-

Rt ff 29, AW 102l « viawais'a din 4 2e s Wouts —375,00
DOT. A L iy BR6 547,88

"The parties also upon further considera-
tion of its nature agree that the item of
B29,166.6L captioned 'Valuation Reserve' is
taxable.

"In connection with the item of 24,000.00
captioned as 'Service rendered by Suppl{ and
Procurcment Section from May to «pril, 1947,
per adjusting Entry No. 30, JV-10-14', part of
B4, 375.00, the following stipulations as to the
nature of these items are submitted by the par-
ties; The Manila International air Terminal Co,,
Inc., otherwise known as MITCI was a subsidiary
corporation of the Zhilippine Air Lines, Inc.,
whose management was handled by the Pal, In
connection with such management, services were
rendered by the_Sugg}y and rfrocurement Section of
the PAL to the MIATCI and such services werc
charged against the MIATCI,

"In connection with the 5th item of Schedule
, I, amount of B490.97 composed of 7 sub-items, the
parties agree that these 7 sub-items represent
claims against the FsaL by various creditors which
were paid by Pal by means of checks, the numbers
of which are enumerated in Schedule I
but due to the fact that the creditors did not
cash the said checks, they were subsequently can-
ceiled by ¢£hL and the corresponding adjusting en-
tries made in its books. The adjusting entries
were made in its books. The adjusting entries were
made by crediting the amounts of those checks to
PAL's surplus accounts.

. "With respect to the item captioned as
'"MLaTCI's' net surplus up to. Junc 30, 1948 ab-
sorbed by'£hL' the parties heréby stipulate as
follows:

37
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"The Manila International Air Terminal Co.,
Inc., otherwise known as MIaTCI, was a subsidiary
corporation of fal which was engaged in the busi-
ness of operating the Makati Air Field up to June
30, '1948. When the Manila International air Ter-
minal Co., Inc. was opened, the Makati iair Field
was abandoncd and MIaTCI went out of business.

On the said date all the assets and liabilities
of MIATCI were taken over by ralL, including its
net surplus of 841,977.56 plus another item of
#£12.,00 as deposits on work orders, or a total of
241,989.56, ‘which is the item the parties are
now describing. A copy of the balance sheet of
MIATCI as of June 30, 1948 is attached hereto as
Annex 'A' from which the aforesaid items-of >
BL1,977.56 and 212.00, or a total of B41,989.56
may be seen marked with an asterisk.

"The government auditors considered this
amount taxable, as the book value of the net
assets taken over by the petitioner were in ex-
cess by $41,989.56 over the price therefor, and
MIATCI is a distinct gnd separate corporation.
Petitioner claims that the said surplus is not
taxable, as this represents the accumulated net
profit of its subsidiary, which has alrecady
paid income tax thereon.

"In connection with the item of B32,770.33
captioned as 'Earned surplus re-ac¢quisition of
Call properties x x x,' the parties herecby sti-
pulate as follows:

"The Commercial «ir Lines, Inc., otherwise
known as CaLl, was a corporation formerly engaged
in the international airlines business in the fhil-
ippines. On August 31, 1948, all of the aircraft,
spare engines, furniture, fixtures and other equip-
ment, and other assets of Call were acquired by
fal for the stated amount of £1,052,931.80. This
amount was paid for in the following manner:

PAL acquired from ChLL the following properties:
11 hircraft (Type

C-47). .. “

JHOhB-Bo5T .. %0 is vn e Pllfb, 720,00
2 Air craft (Type -

C-64) ....

DURRBRER ST s st » 16,411.54

Additional cost to
flyable aircraft )
S ARSI RETL . vd s 5w o __2+QZQ&AQ 2470,206.00

Spare engines, furniture
fixture, and other

equipment .... JV- :
SRR TIE W o s g v s B138,240.00
Spare parts (R & R
items )JV 48-12-101 ....372,735.51
Materials & supplies
JV 4,8-12«101 .......... 70,250.29

S8 g
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Jolo Waiting Station

i T b R B 500.00

Junk Files {(sold to

Maidamer) JV-48-12-101 ... 500.00

Junk Piles (sold to CaLI)

UVELB8=12-101 o.:ivesinseass o 500,00 B582 725.80

Total value of acquired properties #1,052,931.80
: R E ST T

Above properties were paid in the following manner:

B daih Vo ns adnn S o, R . B 250,000.00
In PaL stock as follows:
69,669 shares at R10.00 per F
SRBEE" e un ol PPk 2696 ,690,00
69,669 shares at
21,00 premium ..... 69,669.00

69,669 shares at a

total price of .

@1 0D 'per shars s ssibses srissy * 900,359 .00
By application of MIATCI Receiv-

g able owing by Qall .. s smesepeqs 32,770.33
By application of fal’Receivable

owing by Call ,..... TP T, S 2 3.791.93

21,052, 921 .26

Difference between value of
acquired properties and pay-
ments made as detailed above
absorbed into our Account
7187 as income (non-operating) 10,54

TOTal ....21,052,931.80

"The item the parties are now describing may
be identified in the above statement as applica-
tion of MIATCI's receivables owing by Call in the
amount of #32,770.33. This amount represents re-
ceivables of MIATCI payable by CALI for the use
of Mzkati Air Field during the time it was in
operation. In view of the fact that the MIATCI
was a subsidiary of the Pal, théese MIATCI receiv-
ables were included in the purchase price of all
the property and equipment of Call acquired by
fhl,

"The government auditors contend that this
amount 1is taxable inasmuch as this amount per-
tains to the MIATCI and not to the Pal, so that
the profit on the sale is computed as follows:

Total assets acquired by ral ..... #1,052,931.30
Total payment, as

listed above ..... .21,052,921.26

Less #LlaTCIL receiv-

aBleB wixd ¢S s tien 32 2. 3%
Net amount paid by ©al . ,....... a1 020 380 .8
Total profit, per government

AAREOTE . 5 bl s i 0o & et - . B 32,780.87

Less profit declared ....... S B0 TR
Additional profit to be declared . B 32,770.33

39 ¥ .'
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"On the other hand, vYalL contends that the sum
of #32,770.33 cannot be considered as profit by
the ral because as shown in the above-indicated
statement, ©aL acquired from Caul properties worth
21,052,931.80 for the sum of 21,032,921.26, which
amount includes the sum of #32,770.33, or dt a dis-
count of #10.54, and that until <alL has disposed of
these properties acquired from Call for an amount
over and above the sum of 21,052,921.26, no profit
can be considered as having been derived by fal from
this transaction. In other words, there can be no
profit from a purchase transaction by the purchaser
until the latter has resold the property purchased.

WIT ,ADDITIONAL STLirULaTION REGaRD-
ING SClwbULk II, o~TTaCHsL TO
Tok ORIGINaL STICULALLON OF
FaCTS Lalob MAY 19, 1955.

"yith respect to Schedule II, the-parties
after further study have agreed that the following
items are taxable:

DATE FOLIO PaRTICUL&RS aMOUNT
1949
July 31 C/R L1k Refund of freightby

MCE, O/R 45566 R 5.00

Nov. 30 Jii-424 To adjust amount

charged to #/G 2141

by dV.49-1-42 ... ves .89
Nov., 30 J11-428 To charge the account

of Phil. Senate for

Invoice #16331 dated

huzust 31, 1948 ....  200.00

1950

Mar.. 31 J3-42 To eliminate credit
of Manila Engineer's
District account
for unused Feati
Ticket No. 12914~
LT REIT = o i by 78.70

TOT & biwvsass B 284459
"The parties also agreed, considering addi-

tional data relative thereto, that the following
items are not- taxable:

Daln OLIO Farticulars Amount,
1949

Oct. 31 J10-420 Taking up S.¢. In-
voice #99 dated
July 5,1947 which
was paid by Soriano
38 S IR S

40 g
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Dec. 31 J12-68 To write off "Cut
of data' checks,
siown as outstand-
ing per PAL's Bank

reconciliation ....... B 426.38
Teb. 28 J2-43 o record cancella-
. bigg O choeks ... .. $2,285.73
L EUTT U R .R2,837.61
"With respect to the following items: ‘
DATE FOLIO PARTICULARS ABIQUNT

1949

May 31 J13-42 To take up cancella-:
tion of various checks
drawn against HSEC
(Gt pabBed) o2upo s« . B 349.66

Sept 30 J9-422 To record cancellation
of various checks ... 60.50

the parties hereby agrce that these represent the
total amount of cancelled checks which were paid
by ¥alL to various creditors but which were not
actually cashed by the corresponding payees, and
therefore adjusting entries were made debiting
Bank Account and crediting Surplus.

"With respect to the item of #21,673.48, the
parties hereby agree that this represents the amount
of passenger fare from Oakland to Manila which was
actually received by ral here in Manila but erron-
eously credited to Earned Surplus, Domestic, which
should properly be included in the Earned Surplus,
Incoming International. If this Honorable Court
will finally rule that the revenue from incoming
international service will be subject to the fran-
chise tax, then.this item should be included in the
gross revenue from incoming international service.

WITI. aUDITAUNAL oTLPULATION REGaRUING
o g b ) O el e NG i T 15 o R T
ORLGINAL STicUuallOl OF FaCTS

Dafnh maY 1S, 1855

"With respect to Schedule III attached to the
original Stipulation of Facts, dated May 19, 1955,
the parties hereby stipulates that all the items
enumerated in said Schedule III represent balances
payable to various creditors representing expenses
for materials and services which were written off
to Surplus as they were lohg outstanding in the
books.
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"7y, AUDITLIONaL 5[1PUuaTION wiTn hKodenCT
'O The ilekls UNDaR Tie CarlTiON COST
OF Malohlalo siw SbRVICES FURNISHWD
10 Lal ail COST UF vinlToRlald alND
SLRVLICmS PURNLoHmy UTdanR nlRLIibS,

"The parties further stipulate that the follow-
ing are the segregation of the value of labor from
the value of materials in connection with the above-
captioned items, for the four periods involved in
this case.

SUSL4RY OF BREAKDOWN OF MaTERIALS
AND SUPPLILS SOLD AND SERVICES
RENDER:D FROM OCTOBER 1, 1946 to
DECEMBER 31, 1§52
~ Salcs to PAL. . Other Sales

Total  Labor _Matorials Labor Manerials

iuna:éﬁzi%gﬁ—in
- A
Cost of materials
and supplies
sold and/or used
for other air-
lines, etc. {(p. "
S ef Gov't sudit
Report) BESLrn2.08

duly 1, 19L7 10
Dec, 13, 1948
Cost of materials
and services ren-
dered to PaL per
contract (Exh.
Sch., 1 p. 2 of
Audit Report) 226,103.25 R120,500.85 2145,503.40

Cost of materials
and services ren-
dered to other
airlines, etc,
(Exh. A, Sch. I,
p. 2 hudit Report)89,375.88 R89,375.88

Cost of motor fuels

sold to Caa, etc.

{Bxh. Ay Sth. 1

p 2 “udit Report) = 1,395.46 1,395.46

1949 and 1950

Cost of materials and

services rendered

to other airlines,

etc. (Sc.h,pp 1 & 2 _
Audit Report 2103 ,443..90 10,601.64 92,847.16
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Cost of materials

and services ren-

dered to PalF per

contract.{Sch.

S DLl & R of

Audit Report) BR256,604.87 94,921.13 161,683.74

1951 and 1952

Cost of materials
arnd services ren-
dered to other air-
lines, etc.(Sch. 1
rd ol A it
loport P216,370.71 70,791.76 145,578.95 3

Cost of materials
and services ren-
dered to PAF per
contract.(Sch. 1
p. 1 of audit .
Report) 227,892.8, 109,637.82 117,385.52

TOT LS R1, 225,094 .89 R395,949.76R570,161.91R10,683 .7482L8, 331.
. ’ 40
From the foregoing Stipulation and Supplement Sti-
pulation of Facts, the controversy has been narrowed down
to the following principal items, namely:

Resume of Digputed Items of aMOUNT DISrUTED
Gross Receipts : .

l.Incoming Gross receipts -

Eatornati ol & vl ih vs 58 5 o S5 S e B60, 563,603 .46
2.0utgoing Gross receipts -

INPERERGUNAR o P g st ks s va o vnis 29,390,076 .46
3.Passengers' Passes -

a, rInternatione]l L .essinccns e S 1,431,606.73

e TOREERLE o tieama s 0 u e o sa b 4 e, 205,914.21
L.Premium on Capital stock ....covueunn 1,799,986 .59
5.Cost of materials sold to P&F 7 _

B TR AT LEREE 5 e et ] 5B e 817,087.93
6.Cost of motor fuels sold to Caa ,.... 1,395.46
7.Cost of services rendered to PhF .

ang chliny BirIiand i vesiviaisssdaie L06,551,.50
8 .Earned surElus items, Per Sche-

dules' I 1L znd ITL:

a. Services rendered by Supply

& procurement Section from

May to April, 1947, per ad-

jastment entry #30, JV-10-214 ..... L ,000.00
b.Uncashed checks which were

reverted back to the credit

of the PAL account with the

Hongkong & Shanghai Banking .

Corporation per JV-48-68 ....cv0c.e 490.97
c.Cancellation of various checks

drawn against .Hongkong Shanghai

Banking Corpesceeececess i N e S 349 .66
d. Cancellation of various checks

o T i 3 L 60.50
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e. MIATCI's Net Surplus up to Junc

30,1948 absorbed by rAL ...... JEnawE 41,989,56
f. Barned Surplus re-acquisition

of CALI properties for which

PAL paid 37,727 shares of

capital stock per list at-

tached to J8-12-101 ..... S de doas 320,38
g. To reverse entry made per J

4,8-1-73 in connection with In-

voice 6285 which was already

paid in Oct. 1947 per Collector

of Internal Revenue 12/30 per

" § -k o R, S B SR e 1,673.48
h. Cancellation and writing

of f of liabilities as

Weted por, ¥ 121650 ' vov i i s 1. 73,61
TOTAL .......P 95,299,270.45

The petitioner maintains that the items listed above do
not form pdrt of the "Gross Revenue" or "Gross Receipts"
which are taxable under its franchises, whereas the res-
pondent contends that the amounts involved are part of
petitioner's taxable "gréss receipts" or "gross revenue”.

The petitioner is engaged in the transportation of
passengers and cargo -by air. It operates under and by
virtue of two franchises granted by the former rhilippine
Legislature under Acts Nos. 4271 and L4272, originally
%ranted to its precedessors - the Philippine Aerial Test

ompany, Inc. and the Ileilo Air Express Company, Inc,-
which franchises were acquired by the herein petitioner
and duly sanctioned by legislative authority under Com-
monwealth Act No. 643 and Republic Act No. 759, respec-
tively. Section 13 of both Acts Nos. 4271 and 4272,
which are identical, read as follows:

Se¢. 13 In consideration of the fran-
chise and rights hereby granted, the grantee
shall pay to the Insular Government during
the first ten years of the life of this fran-
chise a tax of one per cent of the gross re-
venue derived by the grantee from its ogera—
tion under this franchise; and during the
last fifteen years of the life of this fran-
chise a tax of two per cent of such gross
revenue. Such tax shall be due and payable
quarterly and shall be in licu of all taxes,
of any kind, nature or description, levied
cstablished or collected by any municipal,
provincial or Insular authority. The gran-
tee shall pay the tax on its real property
in conformity with existing law.

And Section 14 of both Acts, which are also identical,
provide -

SEc. 14. The grantee shall keep an ac-
count of the gross recceipts of the business
transacted by it and shall furnish to the
Insular Auditor and the Insular Treasurer a

© 44 @
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copy of such account quarterly, during the
month next following the close of the quarter.
For the purpose of auditlng accounts so ren-
dered to the Insular Auditor and treasurer,
all the books and accounts of the grantee,

and duplicates thereof, shall be kept in the
Philippines, and shall be subject to the ins-
pection of the Insular huditor or his author-
ized representatives. The audit and approval
of such accounts by the Burcau of Audits shall
be final and conclusive evidence as to the
amount of said gross receipts, except that the
grantee shall have the tight to appeal to the
courts of the Philippines and the Supreme Court
of the United States’, under the terms and laws
of the Philippines and the act of the United:
States Congress of March' twenty-fourth, nine-
teen hundred and thirty-four.

"The words "'graess receipts' are herein
defined as the total receipts obtained by the
grantee from its separation under this franchise.

It will be noted that under Section 13 of Acts Nos.
4271 and 4272 petitioner.is required to pay a franchise
tax on the gross revenue derived from the operation of
its franchise,while under Section 1k it is required to
keep an account of the grosg regaipts of the business
transacted by it and ‘to furnish to the insular auditor
(Auditor General) and insular treasurer (National Treas-
urer), a copy of such accounts guarterly.Section 14 de-
fines the term "gross rcceipts" as mecaning "the total
receipts obtained by the grantee from its opegation
under this franchise." The Supreme Court has ruled that
the term "gross receipts" appearing in franchises granted
by the Philippine Legislature under the authority of Sec-
tion 74 of the Philippine Bill of 1002 and Section 28 of
the Jones Law should be interpreted to mean the same as
"sross earnings", because said organic acts required that
all franchises, privilezes or concessions granted by the
Philippine Legislature shall provide for the payment
of a reasonablec percentage of the gross earnings of the

antees. (The Philippine Long Distance Telephone Co. v.
the Collector of Internal Revenue, G.R. No. L-3222, Jan.
21, 1952) hccordingly, the terms "gross revenue"” and
"zross receipts" appearing in Yections 13 and 14 of Acts
Nos. 4271 and 4272 should be interpreted to mean the
same as "gross earnings". The question presented for
our consideration is whether or not the various items
here in controversy are part of the taxable "ocross reve-
nuc", Y"gross receipts” or "gross carnings® of petitioner.

We shall first' consider the following items:

1. Incoming Gross Receipts,
International . ......... 260,543,893.45

2. Outgoing Gross Receipts,
Intornational ........... 29,390,076.46

Total eveoe....® 89,953,679.92

These two items refer to the gross receipts or gross

- 415 W
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revenue of petitioner derived from the operation of its
international lines.

It is a general rule that although the taxing power
may be broad, it is subject to an inherent limitation that
the state can not tax anything beyond its territorial
jurisdiction. Stated otherwise, this means that the state
can levy a tax only upon persons, property, income or acts
or business that are within its territoriai limits and bars
it from collecting a tax on subjects or objects outside of
these limits.

"o state may tax anything not within its
jurisdiction without violating the due process
clause of the Constitution. The taxing power ,
of a state does not cxtend beyond its terri-
torial limits, but within such limits it may tax
persons, property, income or business. 1f an
interest in oroperty is taxed, the situs of
either tne property or interest must be found
within the state. If an income is taxed, the
recipient thereof must have a domicile within
the state or the property or business out of
which the income issues must be situated with-
in the state so that the income may be said to
have a situs therein." (Manila Gas Corporation
v. Collector of Internal Revenue, 62 rhil.895).

In going over the provisions of the franchises
granted to petitioner or its predeccessors, we note that
under Section 13 of the franchises, the tax therein im-
posed is levied upon the petitioner " in consideration of
the franchise and rights™ granted to petitioner. This
tax appears to us to be an gxcise taX. It is a charge
imposed upon the petitioner Tor the performance of an act
the enjoyment of a privilege, or the engaging in an
occupation. (51 am. Jur. 61.) Being thus an excise tax,
the same can be levied by the state only when the acts,
privileges or businesses are done or performed within
the jurisdiction of the rhilippines.

"Situs of excise taxgs.- Tne power to
levy an excise tax upon tne performance of
an act or the engaging in an occupation does
not depend upon the domicle of the persons
subject to the excise tax, nor upon the phy-
sical location of the property used in con-
nection with the act or occupation taxed, but
depends upon the place in which the act 1is
performed or the occupation is engaged in. &
state may constitutionally tax the performance
of a certain act within its limits, and may
enforce payment of the tax even when the act
is performed by nonresidents of the state with
respect to property which has never been within
its bounderies provided the act which is subject
to tne tax is performed within the state. Its
power to impose a tax on transactions within
the state is not affected by the fact that the
exaction of the tax is contingent upon events
occurring outside the state. » state may not,
however, lay a privilege or excise tax upon the

o
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exercise or enjoyment of a right or privilege
in another state derived from the laws of that
state and therein exercised and enjoyed. It
cannot constitutionally impose an excise upon
the performance of an act outside the limits
of the governmental unit by which the excise A
tax is levied. & state cannot levy an occupa- l
tion tax upon a person or corporation after he '
or it has ceased to carry on the business taxed |
within the state; the carrying out of contracts 1
reviously made is not engaging in business." |
fSl hm. Jur. pp. 460, sec. L45].

Of course it is to be noted that under the law
herein involved, the 2 tax levied upon petitionersis
supposed to be one "in lieu of all other taxes™. & pro-
vision of law imposing a tax "in lieu of all taxes of
any kind, nature or description" has been jeonerally con-
sidered as a commutation tax, that is, it is a combina-
tion of two br more taxcs as an excise or franchise tax,
payment of which would give rise to a privilege excmption
from all other taxes. (12 C.J. 216). However, it must
be admitted that as a commutation tax, it does nat cause
to be subject to the genetal limitations imposed upon all
burdens in character of taxes, whatever their denomina-
tion may-be. Since the tax imposed by Section 13 is a
tax upon the gross receipts of the petitioner derived from
the operation of franchises granted to it by the legis-
lative body to establish, operate and maintain an air
transport service for the transportation of passengers,
mail and property by aircraft, the 2j commutation tax is to
be deemed imposed as a substitute for all other taxes that
may be levied or assessed upon the petitioner. However,
the 2% commutation tax can be a3 substitute only of taxes
that the Fhilippines could validly imposc and collect from
the petitioner. The tax so imposed can not be made to
reach the subjects or objects of taxation which the Phil-
ippines can not validly tax. The tax involved herein
being a substitute or commutation of all taxes which are =
or may be legally ecxacted, the right of the Philippine
Government to collect taxes must be considered in rela-
. tion to the aforesaid doctrine limiting the power of a |
state to collect taxes to subjects or objects within its '
Jjurisdiction. It follows that the Philippine Government 1
lacks the authority to levy a tax upon the business trans- |
actions or acts done by petitioner outside its territorial ]
limits. The fact that the petitioner is a domestic corp-
oration does not alter the situation. Consecquently, any |
attempt on the part of respondent to collect a franchise
tax upon transactions done outside of the Philippines
would be void and wanting in authérity, as it would cons-
titute a deprivation of the property of the taxpayer
without due process of law. :

Having reached tne conclusion that the franchise tax
imposed by Acts Nos. 4271 and 4272 in the nature of an
excise tax and that no excise tax may be levied, imposed
or collected on gross receipts or carnings derived from
transactions made or effected beyond the territorial limits
of the Philippines, let us now consider whethcer the gross
receipts or earnings derived by petitioner from its
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international lines were the result of transactions made
or effected within or without the taxing jurisdiction of
the ¢hilippines. The first item in the amount of
260,563,603.4,6, reclates to the gross receipts denominated
as "International gross receipts-Incomin;". This amount is
the total gross receipts during the period in question for
the transportation of passengers and freight from foreign
countries to the Philippines. There can be no doubt that
in regard to the gross receipts for the transportation of
passenzers and froid¢ht in foreign countries the transac=!
ions were exclusively foreign. Consequently said gross
roceipts can not be reached by taxation in the rhilip-
pines. The transportation of passengers and freight origin-
atin§ in some foreign countries with the rhilippines as
destination presents a more difficult problem, a gortion
of the services rendered by petitioner to its customers
being actually rendered inm the Philippines when its planes
land on Philippine soil.

We have studicd the matter carefully and found some
assistance from the administrative rulings and interpreta-
tions of the Bureau of Internal Revenue on the taxability
of the gross receipts of common carriers in general. gec-
tion 192 of the National”’Internal Revenue Code imposes a
percentage tax of 2% of the gross receipts ol common car-
riers and transportation contractors, whether engaged in
domestic or foreign trade. In the case of common carriers
engaged in international trade, the Bureau of Internal Re-
venue has ruled that receipts derived from incoming freight
and passenger service are not subject to said tax, and
that only receipts from outgoing freight and passenger
service are taxable.

"Receipts derived by Foreign steamship com-
panies engaged in business in the rhilippines
from outgoing freight and passenger service are
subject to the percentage tax imposed in Section
192 of the National Internal Revenue Code. How=
ever, rcceipts derived from incoming freight and
passenger service are not subject to the Fercen—
tage tax imposed in the said section of the Tax
Code. In both cases, it is immaterial whether
payment of the freight or passage 1is made here
or abroad. (Ruling, B.I.R. 140.02 dated Oct. 5,
1950.)" (aranas, Commentaries and Jurisprudence
on Businoss and QOccupation Taxes, 2d Ed., p. 277).

It is obvious that the gross receipts derived by com=
mon carriers engaged in international trade are derived
from transactions partly within and partly withéut the
Philippimes. This is tru® as regards both outgoing and
ingoming passenger and freight service. Great difficulty
would be encountered if the gross receipts from incoming
service weré to be apportiened by segragating ghe portion
actually earned for services rendered in the #hilippines
from that portion garned for ser¥ices rendered outside,
The same is true wAth respect to the gross receipts from
outgoing traffic.YTo facilitate the determination of
the taxable from the non-taxable gross receipts, &he
Bureau of Internal Revenue has ruled that only the gr@ss
receipts of common carriers engaged in international trade
derived from outgoing service are deemed earned from
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transactions within the rhilippines, while the gross re-
ceipts carned from incoming service are considered derived
@#rom transactions without the Thilippines. In short, the
origin of the business, or the place of embarkation, and
not the place of completion of the fare or freight service,
determines the situs of the transaction. This to us is a
sound rule and is advantageous from the point of view of
both the Government and the taxpayers concerned. if the
Bureau of Internal Revenue has seen fit to apply this

rule to ccmmon carriers engagzed in international trade
under Section 192 of the Revenue Code, we find no justi-
fication for the application of a different rule to car-
riers operating under franchises granted by the hilippine
Legislature or by Congress. If it is considered illegal
under Section 192 of the Revenue Code to tax the grss
receipts of common carriers derived from incoming inter-
national service, on the ground that they are derived from
transactions outside the rhilippines, certainly the taxa=-
tion of similar zross receipts cannot be justified on the
ground that such _ross receipts are carned by common car-
riers operating under franchises. Where the lezilature

or Congress lacks power to levy or impose a tax, the im-
position or collection thercof may not be justified under
the guise of a franchise tax.;]

We are, therefore, of the opinion that the ™incoming
gross receipts-international™ of petitioner in the amount
of 260,563,603.46 are not taxable, while the outgoing
gross receipts in the amount of B§9,390,076.46 are subject
to the franchise tax.

We now proceced to the disputed items regarding ras-
senger rasses. 4&s a consequence of being a government -
controlled corporation, passenger passes are issued by
the petitioner to govermment officials and other airline
of ficials by virtue of which holders of passes are allowed
to b ok passage free of charge including their baggage,
subject to availability of space. (Par, XXI, subpar. 3,
Stipulation of Facts.) In addition, passes are issued to
employees of the petitioner as well as those issued under
regulations of the International Air Transport Association
the latter being an organization to which the majority of
intemational airlines of the world arc members. Passes
are issued not only in connection with its foreign ser-
vice but also in connection with its domestic service,
and it appears that the holders thereof are required to
waive all claims for damages against the " petitioner in
case of any mishap. Furthermore, pass-holders are entitled
only to free transportation of Baggage to the same extent
as a paying passenger and any exeéess baggage are subject
to the usual freight charges. The respondent maintains
that the money value of all these pasmes constitutes part
of the gross revenue or gross eeceipts of the petitioner
subject to the franghise tax. :

As already adverted to, Section 13 of both Acts Nos.
4271 and 4272, require petitioner to pay the franchise tax
on its g QY ¢ derived from its operation under the
franchises, while Section 14 of the same Acts require
the petitioner to keep an account of the cceipts
of the business transacted by it, furnishing the Insular
Auditor and the Insular Treasurer with a copy of such
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_account. The terms "gross rcvenue" and "gross receipts"
should be interpreted to mean the same as "gross earnings".

"The acts of the Legislature granting the
franchise should be construed so as not to con-
travene or violate the organic acts above men-
tioned, for otherwise said legislative acts
would be null and void or unconstitutional. The
organic aots use the word 'earnings'. A person
may have earned his salary but may not have col-
lected it, or may be unable to collect it from
an insolvent employer. A person cannot demand
payment of his unpaid salary unless he has earned
it . This would show that to collect is different
from to earn. Consequently, the uncollected
'sross receipts' which should be construed as
meaning the same thing as 'gross carnings' should
be subject to the franchise tax.

L ‘MTherefore, the amounts above mentioned due
from customers which are uncollected or written
of f or carried in the books are subject to the
franchise tax in the .amount of 93,0g6.57." (Phil-
ippine Long Distance Telephone Co. v. The Col-
lectar of Internal Revenue, supra.)

For purposes of the franchise tax, therefore, the gross

revenue of the petitioner is represented by its gross

earnings from its patrons in exchange for the scrvices

rendergd, including amounts due which are uncollected or
.writ}ﬁﬁ off or carried in its books.

Applying the foregoing criterion to the case at bar,
it will readily be noted that the money value of the free
passes was never carned by the petitioner. From the time
the passes were issued, it was already definitely under-
stood that no amount can be and will ever be received by
the pegitioner from the holders thereof. There was never
any intentlon, hope or expectation that the petitioner
would ever collect the money value of the passes when they
were issued. And as alleged by the petitioner, the money
value of the free passes never appeared in its books as |
accounts receivable. Hence, the money value of the passes |
issued by the petitioner to government officials and its
employees is never due from customers. Neither may they
be considered as accounts uncollected or written off or
carried in the books. As such it can not be considered
as "gross receipts", "zross revenue" or “gross carnings"
of petitioner from whatever angle the question is viewedtj

!
Moreover, as stated above in the Stipulation of Facts,
passenger passes are issued by the petitioner to govermment
of ficials and other airline officials as a consequence of
beings a govermment-controlled corporation. Under the pro-
visions of the Civil Aeronautics Act, -Republic Act No. 776,
the petitioner is expressly allowed to grant free passes
to certain persons, including its officers, agents and
employees amd their immediate families, as well as to mem-
bers of Congress (Section 42(d),(3), Republic Act No.
776) . Passes might therefore be considered as issued in
accordance with said provision of law with no expectation
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of any consideration for the return of services rendered.
While it is true that the said Republic Act No. 776 was
approved only on June 20, 1952, it seems more in conso-
nance with the purpose and spirit of acts Nos. 4271 and
L272 to consider the passes issued before this date as
purely incidental to its being a government-controlled
corporation and the onli domestic airline company engaged
in foreign operations which, for managerial purposes, were
reasonably necessary for its successful manacement. uiore-
over, since the issuance of the gasses were made upon com=-
pliance with regzulations of the International Air Transport
association, which are observed by the majority of the
international airlines of the world, we believe that such
practice in the commercial world should be recognizéd,
there being no showing that the same is contrary to law.
(Art. 2, Spanish Code of Commerce; art. 6, Spanish Civil
Code; arts. 9-12, New Civil Code.] at any rate, passes

are granted subject to "space availability", and there
being no loss of revenue to the petitioner and no increase
in operating expense, there is likewise no loss in the
franchise tax to the Government.

Of course, it is to be understood that the exemption
of passes whould be limited to those issued in accordance
with prescribed rules and are not intended as a means
for evading payment of lawful taxes. In the case of peti-
tioner, it appears that passes are issued in accordance
with law and the rules promulgated and approved by a board,
the majority of which is represented by the Government '
itself. Neither does it appear that the power to issue
passes has been abused, nor has any pass been issued which
is intended to evade payment of the franchise tax. We
find no legal basis, therefore, for holding petitioner
liable to the franchise tax on the estimated money value
of passes issued by it durins the period in question.

Gaing now to the question of the taxability of pre-
miums on capital stock in the sum of R1,799,986.59, this i
amount was derived by the petitioner from the various in-
crease of its capita{ stock which the petitioner sold to
the stockholders of record at & price above par value. The
respondent contends that the amount received by the peti-
tioner in excess of par and called "premiums"™, should be
considered as part of theé cross revenues subject to the
franchise tax. On the other hand, petitioner maintains
that such excess represents capital transactions or are
in the character of contribution by the stockholders of
the corporation, and having been credited to capital and
not to the earned surplus account, the same should not be
subject to the franchise tax. (Par. 21, sub-par. 2, Sti-
pui?tion of Facts.)

Unfler our income tax law as implemented by Revenue
Rezulations No. 2 (39 0.G. 325), the receipt by a corpo-
ration of shares subscribed does not give rise to any
taxable [,ain even if the price be in excess of the par
of stated value. Thus, under Section 55 of Revenue Regu-
lations No. 2, it is provided that whether the acquisition
or disposition by a corporation of its shares gives rise
to taxable gain or deductible loss depends upon the real
nature of the transaction. The receipt of the subscription

» 51’




DECLISION -
C.Ten. CaSE NO. 45 \

29

price upon the original issue of its capital stock would
zive rise to neither gain nor loss, whether the price at
the time of issue be in excess or less than the par or
stated value of such capital stock. This rule is almost
identical with the federal regulations on income tax under
a similar law in the United States (Sec. 29-22(a)-15, Reg.
No. 111; Sec. 39-22(a)-15 Reg. 116). is a matter of fact,
it is our belief that a gain or a loss can not as yet arise
from a mere sale of the shares, in the absence of a basis
upon which a gain would be derived. If, for income tax
purposes, the receipt by a cerporation of premium on the
subscription or issue price over the par value of its own
capital stock does not constitute a taxable gain, it fol-
lows that the receipt by the petitioner of premiunion its
capital stock does not constitute any gross carning or re-
venue upon which the franchise tax may be assessed(l

"We are satisfied that the entire proceeds
of sales by a corporation of its own stock, even
when sold for more than par value, aré part of
its original assets or capital stock, and there-
fore cannot be profits earned througﬁ the con-
duct of its business. The phrase 'capital stoek’,
as used in section 309 of the Civil Code, means
'not the shares of which the nominal capital is
composed, but the actual capital; i.e., assets,
with which the corporation carries on its corp-
orate business.' Schults v. Boulevard Gardens
Lands Co., 164 Cal. LbL4, 469, 129 P. 582, Lk
L.R.a., N.S., 156, a«nn. Cas. 1914 B,1013. The
sole purpose of selling stock is to acquire assets
with which to carry on that business. This is
equally true whether the stock be sold at par, or
below par, or above par. The capital stock re-
ferred to in said section 309'is the actual pro-
perty of the corporation contributed by the share-
holders.' Tapscott v. lMexican Colorado, etc.,

a Co., 153 Cal. 664, 96 P, 271; Escelsior, etc.'
Co. v. Pierce, 90°Cal. 331, 140, 27 P. L4. It .
is, in brief, the 'capital' of the corporation.™
Merchants & Insurers' Report Co. v. Schroeder,
39 Cal. App. 226, 178 ». 540.)

"all agree that premium received on the
issue of capital stock with par value is not
a form of income, although legally viewed as a
section of surplus. Similarly the excess of
amount paid in one issue of no-par shares over
the stated value is never recocnizable as income."
(Paton , iaccountants' Handbook, Third Edition,
p. 168.) f

Moreover, it has been generally accepted that no
zain may be derived from the initial transaction of corp-
orations on the issuance of its shares of stock. The
money or property obtained by the corporation upon the
organization thereof or upon additional or subsequent
issues of shares if a fund raised to provide for capital
for purposes of its operation as well as a fund to act as
a security for the payment of the corporate creditors.
This fund or capital stock is usually carried in the books
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of the corporation as a liability and the amount derived
from raising such capital and not subject to distribution
as dividend or profits. In corporate law and practice, it
is the rule that only when the corporation derives gain
in the counse of its transactions or from its operations
may the Board of Directors lawfully divide such gains and
declare them payable to the stockholcaers by way of divi-
dends. As a corrolary, the amount received as capital

and forming part of the capital stock is in no way deemed
to be profits derived from the operation of the corporation,
hence the same should be trcated as part of the capital
stock. (Par. 3, Section 16, act 1459, Corporation Law;
Sce Kahl, Corporate Dividends (1941 Ed.) p. 70-73) ..

~ The next point of controversy refers to items 5, 6,
and 7 enumerated above, consisting of the cest of materials
furnished the rhilippine wir Force, other airlines and the
Civil aecronautics administration in connection with an
agreement for the repair of the planes and 3ther forms of
services rendered by the Philippine air Lines. Under their
agreement, the Philippine air Force, Civil aeronautics Ad-
ministration and other airdines undertook to pay petitioner
for the cost of labor and materials in the repair of their
planes. However, it was also agreed between them that the
petitioner herein would supply the materials, spare parts
and supplies whenever the same could not be provided by the
said fhilippine iir Force, other airline or the Civil
Aeronautics administration. The petitioner, according to
the agreement chargsed the cost of repairs, labor, mainte-
nance or other forms of charges plus 20% of such actual
cost and where materials have been provided by the peti-
tioner, the petitioner was entitled to recover the actual
cost of such materials with a 10% premium therecon. The
petitioner returned for franchise taxes only the 20% and
10% premiums on the actual cost of materials and labor,
respectively. However, respondent contends that the amount
subject to the franchise tax includes not only the said
10% and 20% premium but the cost of the materials and labor
as well. The petitioner having'admitted in its memorandum
that the franchise tax should be collected with respect to
the cost of labor plus 20% premium thereon, the question
has therefore been narrowed down to whether or not the actual
cost of materials, sparec parts and supplies furnished by
the petitioner are taxable. Under the second paragraph of
Section 13, ucts Nos. 4271 and 4272, the gross receipts sub-
ject to tax has been defined as "the tota% receipts obtained
by the grantee from its operation" of- the franchise. Since
the amount received by the petitioner for rendering ser-
vices and/or providing materials for the rcpair and main-
tenance rendered by it for the benefit of the Philippine
air Force, Civil hLeronatutics administration and other air-
lines fell within the purview of the broad concept of
"rross receipts" as defined, we believe and hold that such
receipts in i%i entirety are subject to the payment of said
franchise tax.¥ W fihd no reason to depart from the long-
continued interpretation placed upon the meaning of "gross
receipts™ or " ross earnings", in the case of operators
of repair shops, as to include the cost of -labor or the
cost of labor and materials if both are furnished.]]

Item 8 consists of miscellanecous disputed items con-
tained in Schedules I, II and III. The first of these
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items (Item No. 1-a) involves an adjustment entry in pe-
titioner's records covering a credit to Earned Surplus in
the sum of RBL,000.00 representing services rendered by the
Supply and Procurement Section'sf the rhilippine Air Lines.
This amount represents services rendered by the petitioner
to the Manila International air Terminal Compan{, Inc.
(hereinafter referred to as MIATCI) by the Surplus and
frocurement Section of the former, and for such_services

the value thereof was charged the MIATCIL. The MIATCI was
then a subsidiary corporation of petitioner and likewise
managed by it. The MIaTCL was then engaged in the main-
tenance of the Makati airport, but due to the closure of
such airport, it became necessary to likewise dissolve the
corpQration. The petitioner claims that the dispute# item
involves solely bookkeeping entries and is not therefore
part of the sross receipts of the petitioner subject to

tax. The services rendered by the hcrein petitioner for

the MIATCI were performed in- the ordinary course of busi-
ness. «lthouzh the HM1alCLl was admittedly a subsidiary
corporation of petitioner, that is,. it-was practically
wholly owned by the latter, nevertheless, the two corp-
orations were separatc and distinct juridical entities.
Hence, the compensation for services rendered by the pe-
titioner therein in the course of its business are taxable
as within the purview of its franchises, irrespective of
whether the services were performed for a related or totally
independent corporation. '

Moreover, althoush no actual cash payment was made or
transfer of funds effected between the parties, we believe
and hold that the amounts entered in the books of petitioner
as compensation for its services to MIATCI were intended to
be collected. If there was no intention to collect, we see
no reason or justification for the entries in the books. '
The facf that said amounts have remained uncollected does
not miJitate against their taxability. On an analogous
point,¥Your Supreme Court has held that amounts due from
customers which are or have remained uncollected or have
been written off from the books- of accounts of the -
taxpayer are nevertheless subject to the franchise tax}
(Philippine Lons Distance Telephone Company v. Collector
of iﬁxernal Revenue, supra.) A

The next group of items (Item 8-b, ¢, and d) in con-
troversy consists of several checks in separate totals of
2490.97, #349.66 and R60.30, which have remained uncashed
and have been reverted to the Surplus «..ccount. These
checks were drawn by the petitioner against the Hongkong-
Shanghai Banking Corjyoration in payment of claims of various
créditors. but which were never cashed by the respective
payees. Consequently, the petitioner cancelled these checks
and transferred the amounts covered hercby to the Earned
Surplus accounts. These amounts were disbursed by the pe=-
titioner in payment for expense items. The fact that these
claims have been reverted to Surplus would not affect the
gross receipts subject to the franchise tax because they
merely represent a reduction of the cxpenses when the same
were incurred. As mere expense accounts, they do not form
part of the -ross receipts. Instead, they are part of the
deductions from the Gross Income of petitioner in order to
arrive at its net income. wny saving of petitioner's ex-
penses would solely be_a reduction of what petitioner incurs
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The next item (Item 8-f) represents the sum of
£32,770.33, consistin: of carned surplus-re-acquisition
of Call properties. The Commercial airlines, Inc. herein
" referred to as Cill, was a corporation formerly engaged
in the international air transportation in the rhilip=-
pines. On auzust 31, 1948, all of its assets with a
stated amount of 21,052,931.08 were acquired by petitioner,
and the payment therecof was made in enares of stock of
petitioner and by the application by the petitioner of re-
ceivables owed by Call to MIATCI in the aforesaid sum of
. 832,770.33. This MIATCI receivables had been previouslg
transferred to petitioner after the absorption of MIATCUIL,
The petitioner contends that the application of said ac-
counts receivable to the purchase price of Call proper=
ties constituted a mere bookkeeping entry and,therefore,
is not taxable, whereas the respondent contends that the
amount constitutes profit on the part of the petitioner
when tHe same was gpplied to the purchase price and that
subject to the franchise tax.

From the business and accounting viewpoint, it is
recosnized that no pr>fit is realized by the purchaser
for having acquired propenties at a price lower_than its
stated purchase price. The application of the MIATCI
accounts receivable now held by petitioner to the pur-
chase price of the CALI properties had the effect of
merely reducing the amount that was paid for the assets
acquired from the CalLl (Finmey and Miller, Principles of
hAccounting, Intermediate, Fourth Edition, 53. p. 420).
The mere fact that the petitioner had chosen to reflect
the book value of the assets as then appearing in Cali's
books in petitioner's books of accounts and the corres-
ponding amount of B32,770.33 as surplus, does not mean
that a profit has been obtained by the petitioner. This
situation is analo_ous to a case where an ordinary per-
son acquires a piece of property at determinate price
say B1,000.00 a nd then subsequently reflects in his
books of accounts a price higher than his nurchase price
say B1,200.00 by crediting the difference of B200.00 to
a special account. Such special account would in fact
be a mere "paper profit" as in the casg of the earned
surplus account established by the piygtioner for the
herein disputed amount of B32,770.33+ 4 mere accounting
entry does not create profit on the part of the peti-
tioner nor does it make an earning upon which a gross
receipt tax may be legally imposed. No form of income
has been received by the petitioner from the acquisition
of properties, there being no exchange resulting there-
fr‘om.‘\ ‘

The next item. (Item No. 8-9) represents the sum of
£1,673.48 under Schedule II, covering the amount of pas-
senger fares from Oakland to Manila and actually paid
to petitioner but which was credited to Earned Surplus,
Domestic. For obvious reasons, this amount should be
treated as properly falling under the Incoming Interna-
tional Gross Receipts (or Earned Surplus, International).
Since the amount involves revenue derived by the peti-
tioner for transportation from a foreign country to the
rhilippines, the same is not taxable in accordance with
the rule that the gross receints derived from operations

)
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to carry on its trace or business and cannot be considered
to have been received by it in the conduct of its business{]

//%he next disputed item represents the sum of #4,939.58
which is the net surplus of MIaTCl which has been carried
over as part of the sarned Surplus of the petitioner upon
the liquidation of MIaTCi. 4s already adverted to above,
MLaTCI was a subsidiary of the petitioner and the purchase
of the shares of stock of IsaTCL by the petitioner Phil-
ippine wir Lines is represented in its books as investments.
Subsequently, the MIATCI was liquidated and its assets and
liabilities at book value were absorbed by the petitioner
including the Earned Surplus accounts of HIATCI in the sum
of Ehl,9é9.58 which the petitioner had taken over. This
in effect constituted a realized income on the part of the
petitioner arising from its investments in the MIATCL, In
exchange for its investment originally made in MIsTCIL, it
received assets and acquired all the properties of MIATCI
which was over and above the capital stock investments
the petitioner had and such excess consisted of the ecarned
surplus of MIaTCl made up of the accumulated profits of
the latter. Such surplus accounts of the subsidiary be-
came actually income to petitioner as the holding company
when the transfer was effected and is analogous or similar
to the distribution of dividends tq the stockholders of
the corporation, wnerein the dividends or the realized pro-
fits are treated as income on the part of the stockholders.
The fact that the petitioner absorbed the earned surplus
of MLIaTCl made such surplus as petitioner's own.]

"Where the transaction is a true business
merger, not only should the earned surplus of
the surviving corporation be preserved in tact,
but there should be added to it the carned sur-
plus of the absorved corporation. In general,
in a true merger, all balancc sheet items of
the absorved corporation are added at straight
book value to the corresponding balance sheet
items of the surviving corporation. Thus .the
treatment is senerally similar to a consoli-
dated balance sheet of a parent corporation and
its subsidiaries. In most cases, however, a
difference in the par or stated value of the
shares of stock of the two corporations, or
the ration of the exchdnze, will require a re-
duction or increasec in the combined capital
stock account of the surviving corporation
and a corresponding increase or reduction in
its combined capital surplus account. But
the combined ecarned surplus account. will be
the sum of the earned surplus accounts of
the two constituent corporation.™ (Fyld
"Some Practical iaspects of a Mer:er", 60
Harvard Law Review, Sept. 1947, p. 1116.)

While the earnecd surplus remained a part of MIATCI
no income was as yet recalized by the petitioner, but when
such surplus was made available to the petitioner, the
petitioner actually derived an income from its invest-
ment in the 1LlaTCI; and such income is subject to the
franchise tax due from the petitioner.




# i

[} £
5 L

. * DECISION -
C.T.4h. CASE WO. L5

34

or transactions outside the Philippines are beyond its
takirg jurisdiction.

The remaining amount (Item 8-b) represents can-
celled checks in the’ sum of B1,713.61 which were issued
by the petitioner to pay for obligations to creditors for
materials and services rendered or given to the herein pe-
titioner., Since the items or checks involved had net been
cashed by the corresponding payee or creditor, the said
amount represents in effect a saving of expenses. This- .
amount not having been an item of income or receipts, we
believe and hold that the same does not constitute part
of the gross receipts subject to the franchise tax.;]

En resume, we are of the opinion that - "

(1) The gross receipts or earnings of petitioner
derived from outgzoing international service are subject
to the franchise tax prescribed in Acts Nos. 4271 and
L272, while its grass receipts or earnings derived from
incoming international service are not subject to said
tax;

(2) Passes regularly “issued by petitioner are not
subject to the franchise tax, no taxable revenue or earn-
" ings having been derived therefrom by petitioner;

(3) The receipt by petitioner of premiums on its
capital stock does not comnstitute gross earnings or
revenue upon which the franchise tax may be assessed;

(4) The gross rcceipts or carnings of petitioner
for the operation of a repair shop, which include the
cost of labor, or the cost of labor and materials if
both are furnished, are subject to the franchise tax,
the operation of the repair shop being incidental to
its main business; and

(5) 4All items carried under Earned Surplus hc-
counts, other than those which constitute mere adjust-
ing entries of expense accounts and/er all non-income
accounts, form part of the taxable ;ross receipts or
earnings of petitioner.

In line with the foregoinz opinion, we find that
the total deposits made by petitioner to cover the fran-
chisec tax due from it under its frdnchises from July 1,
1946 to December 31, 1952, exceed the total tax . .
legally due by #817,487.71, computed as follows: :

Gross Revenues per _ov-

ernment audit October

1, 1946 to December 31,

BYDZ.  crasuvasevmascasn sheone s iennaiehl g 395,603519

Less: Items Recognized as
Non-Taxable:-
Sales of Motor Fuels

EMPployees e« eanesne lesssB 14,733.01
Sales of Materials &

services Rendered '

B0  BMD1oFens st bis gt oes 228 ,080.65

ros7 e _
e S
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Rental of Aircraft
for Domestic use
for use in International

BETVLESS | yie i ontsvssnsns .R105, 364,99 B 3.8 158,65
R172,247 244 .54

Less - Items in Sche-
dules I, II and
IIT admitted as
Non-Taxable per
Supplemc ntal and
Additional Stipula-
tion of Facts:-

Reversion of accounts
payable to Surplus,

San Miguel Brewery ...... . ¢ 1,429.30
A. Soriano y Cia. July
L1086 Hental o Lavéhdss b B h 616.67

Medical Services rendered

to MIATCI per adjustment

ErEe. ' 18 L B i N I 375.00
Road Roller and Road

Grader issued by PaL

to MIATCI Sept. 1946 ..... 7,500.00
Estimated Cost of Samar

Equipt, Guiuan, trans-

ferred to FuaTi .. ......, 16,500.00
Uncashed Check a/c with

Hongkon_ -Shanghai Bank

reverted per JV 48-4-53 ..... 276.91
S.F. Invoice 7 99, dated

July 5, 1947 paid by a.

Soriano y Cia J-10-423 ...... 65 .50
Writing of "Out of Date™

checks, outstanding per

YAL'S bank Reconciliation

gl L A R S (R 4,86 .38
Cancellation of Checks .
pard Zsb3 . oviess o B A s e 27285.73 29,385 .49

2172,217,859.05

Less- Item found as Non-
Taxable by Court:-

Incomins Gross Re-

ceipts International ....#860,563,603.46
Yassenger rasses-

InGorietio Bl ween e gs=xa L 431 806,73
rassenger rasses-

Dome 8BLC | «.ovvins gu ey ‘ 805,914 .21
fremium on Capital

HCTOE ~1p ottt S l0ine 4 5 o9 s 8s pas 1,799,986.59

Uncashed checks re-

verted to credit of

PAL por IV LB-B& ss.us s b 490,97
Earned Surplus reac-

quisition of CaLI

PrOPOrEioE Newevsves i e ads 32,770.33




DECISION -
C.Tun. GaSE NO. 45

36

Cancellation of various
checks against NogC J-
o T LA AR 3,9.66
Reversing Entry made
er JV 48-1-73 re J
nvoice 6285 alrecady

paid per J 6-42 C1 ...... 1,673.48
Cancellation of various

checks J 9=42]l sveevveses 60.50
Cancellation of Lia-

Bilivies JV 12=96=51 & sa0s 1.7]%.61 2§g4533,;§9‘5g
AMOUNT TAXaBLE ., ....0000.0.. ALY S ¥107,579,689.51
2% tax due on Taxable

amount of R107,579,689.51 .eeuivvnenee B 2,151,393.79
Add - Deficiency tax for :

prior period ....eccciieiiiieninanee 298,02

SMUBT OF Tad' oemueeswcnmetes rwenmesss B 2,151, BOLIES

Less .mounts Deposited by~ taxpayer «.... 2,969,379.52

TRL EXEESS . DEPOITT o Subject to
U= O e (N T W TP P I - 1 & 471 % |

FOR T Hik FORGGOING CONSIDERATIONS, the deduction of
respondent appealed from is hereby modified, in accordance
with the foregoing opinion, and he is hereby ordered to
refund to petitioner the sum of B817,487.71 with costs
against petitioner.

50 ORDERED,

Manila, Philippines, February 8, 1956.

SGD. ROMAN M. UMaALI
ROMLN M. UMaLI
associate Judge

We CONCUR:

SGD. MaR1IaNO NASLE
MaR IaNO NaBLn
Presiding Judge
SGD. AUGUSTO M. LUCIaNO
AUGUSTO M. LUCIaANO
associate Judge .

True copy/ni




