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THE CASE

The Petition for Review filed on I'ebruary 17, 2023, prays for the refund
and/or 1ssuance of tax credit certificate in the amount of P113,487,216.00,
allegedly representing petitioner’s excise taxes paid from February to May 2021
on Jet A-1 fuel sold to tax exempt internatonal air carriers during the period
from April to June 2021.1

THE PARTIES

Petitoner Pilipinas Shell Petroleum Corporation is a corporation
organized and existing under the laws of the Philippines, with principal office
address at 41* Floor, The Iinance Center, 26™ Street corner 9" Avenue,
Bonifacio Global City, Brgy. Fort Bonifacio, Taguig City.”

! Summary of the Case, Pre-Trial Order dated Januany 12, 2024, Docket — Vol. 1, p- 248.
2 Exhibit “P-247, Docket - Vol. 1L, pp. 504 ro 519.
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Respondent is the duly appointed Commissioner of Internal Revenue who
can be served with processes and pleadings at Room 703, Bureau of Internal
Revenue (BIR) National Office Building, Diliman, Quezon City.”

THE FACTS OF THE CASE

Petitioner filed three (3) separate administrative claims for refund or tax
credit certificate together, with the corresponding Applications for Tax
Credjts/ Refunds (BIR Form No. 1914), on August 24, 2021,* September 22, 2021,
and November 2, 2021,° with the Pxcise Large Taxpayers Audit Division IT of
the BIR, seeking for the recovery of alleged excise taxes paid on Jet A-1 fuel sold
to international air carriers for the period from April to June 2021 for their use
or consumption outside the Philippines, in the aggregate amount of
P113,487,216.00, computed as follows:

Administrative | | Volume in | Excise Tax Rate o
. Product . . Specific Tax Amount
Claim | . | [dess | perLiter |
U g Jet AT ud 10428309 0 P400 ) P41,713,236.00
2 | Jet Al fuel 9,040,763 ) P40 1 36,163,052.00
30 [ JeeAlfud | 8902732 P400 35,010,928.00.
Total P 113,487,216.00

Pedtioner filed the present Petition for Review on February 17, 2023.7

On April 14, 2023, respondent filed his Answer,® interposing the following
spectal and affirmative defenses, to wit: (1) petitioner 1s not entitled to refund of
excise taxes i the amount of P113,487,216.00, representing alleged excise taxes
on imported Jet A-1 fuel subscquently sold to international air carriers; and (2)
claims for refund of excise taxes paid 1s authotized only by Secton 130(D) of the
National Internal Revenue Code (NIRC) of 1997, as amended.

On April 27, 2023, respondent transmitted the BIR Records of this case.’

The Pre-Trial Conference was initially set on August 8, 2023," but was
later reset to, and held on, September 26, 2023." Prior thereto, Respondent’s Pre-

* Par. 1, Stipulation of Fact{s), Joint Stipulation of Facts and Lssues (JSFI), Docket — Vol. 1, p. 198.

+ Exhibits “P-21" to “P-21-17, Docket — \'ol. 11, pp- 491 to 494

> Exhibits “P-22” ro “P-22-1", Docket -~ \'ol. 11, pp. 495 to 498.

¢ Exhibits “P-23” to “P-23-1” Docket ~ Vol. II, pp. 499 to 502.

" Docket — Vol. I, pp. 6 to 353.

8 Docket - Vol. I, pp. 107 to 116.

? Respondent’s Compliunce dated April 25, 2023, Docker - Vol. 1, pp- 121 to 123.

" Notice of Pre-Trial Conference dated April 25, 2023, Docket — Vol I, pp. 118 to 119.

I Notice of Resetting dated Julv 25, 2023, Docket - Vol. 1, p- 132; Minutes of the hearing, and Order dated,
September 26, 2023, Docket - Vol. I, pp. 192 to 193, and 196 to 197, respectively.
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Trial Brief was filed on May 10, 2023, while the Pre-Trial Brief for Petitioner was
submitted on September 21, 2023."

On October 25, 2023, the parties submitted their Joint Stipulation of Facts
and Issies," which was admitted and approved by the Court in its Resolution
dated November 13, 2023, thereby deeming the termination of the Pre-Trial.
The Pre-Trial Order dated January 12, 2024 was then issued.'®

As trial ensued, petitioner presented its testimonial and documentary
evidence. It offered the testimonies of the following individuals, namely: (1) Ms.
Merrie Matriel V. Veloso,'" petitioner’s Import/Additives Scheduler; (2) Mr.
Patrick R. Manalo," petidoner’s Airport Operations Manager; (3) Mr. Marvin
Joseph Tlagan,” petitioner’s Site Health, Safety, Security, and Environment
Advisor; (4) Ms. Berenice Angelique 1. Ilores, ™ petitioner’s Tax Advisor; (5)
Auty. Farida Nimfa G. Dimailig,” petitioner’s Country Tax Manager; (6) Ms.
Maria Luz S. Verdejo,” Head Librarian at the Carlos P. Romulo Library of the
Depattment of Foreign Affairs — Forcign Service Insttute; and (7) Ms. Rose
Anne Apostol-Valix,” the Court-commissioned Independent Certified Public
Accountant (ICPA).*

The Report of the 1CPA was submitted on March 18, 2024.%

Respondent filed a Manifestation on May 28, 2024, stating that he will not
be presenting any witness.™

On May 30, 2024, petitoner filed its Formal Offer of Evidence,”” to which
respondent submitted his Comment (Re: Formal Offer of Evidence) on May 31, 2024.%8

2 Docket -- Vol. I, pp. 126 to 129.

I Docket - Vol. T, pp. 133 o 149,

" Docket — Vol. 1, pp. 198 to 211.

15 Docket — Vol. 1, p. 230.

' Docket — Vol. I, pp. 248 to 254.

17 Exhibit “P-29”, Docker - Vol. 1, pp- -#2 to 60; Minutes of hearing held on, and Order dated, January 16, 2024,
Docket — Vol. T, pp. 256 ro 258.

18 Exhibit “P-30”, Docker - Vol. 1, pp- 61 to 75; Minutes of hearing held on, and Order dated, Januagy 16,
2024, Docket - Vol. 1, Pp- 256 to 238.

9 Exlubit “P-317, Docket - Vol. 1, pp- 76 to 82; Alnutes of hearing held on, and Order dated, February 20
2024, Docker — Vol. I, pp. 259 to 260).

2 Exhibit “P-32”, Docket — \Vol. 1, pp- 83 to 96; Minutes of hearing held on, and Order dated, February 20,
2024, Docket - Vol I, pp- 259 to 260.

2t Exhibit “P-337. Docket - Vol. I, p. 97 to 104; NMinutes of the hearing held on, and Order dated, March 14,
2024, Docket ~ Vol I, pp. 261 to 262.

22 Exhibit “P-34”, Docket - Vol. I, pp- 153 to 138; Ninutes of the hearing held on, and Order dated, March 14,
2024, Dockert -- Vol T, pp. 261 to 262.

B Exhibit “P-85”, Docket — Vol. 1, pp- 273 to 280; Minutes of the hearing held on, and Order dated, April 11
2024, Docket — Vol. I, Pp- 268 to 269.

= Qath of Commission dated January 16, 2024, Docket -~ Vol. 1, p- 255; Minutes of hearing held on, and Order
dated, January 16, 202+, Docket  \Vol. 1, pp. 236 to 258.

# Exhibit “P-35” (Refer to one |1 separate binder).

26 Docket — Vol. 1, Pp- 288 to 290.

7 Docker — Vol. 11, pp. 292 1o 335

% Docket — Vol. 11, pp- 650 to 632.

3

>
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In the Resolution dated November 11, 2024 the Court admitted all of
petitioner’s offered exhibits.

Respondent filed his Memorandum on November 26, 2024;° while the
Memorandunm for Petitioner was submitted on December 16, 2024.°!

The present case was considered submitted for decision on January 7,
20257

THE STIPULATED ISSUE

The parties submit the following issue for this Court’s resolution, to wit:

“WHETHER OR NOT PETITIONER IS ENTITLED TO
THE REFUND OF TAXES OR ISSUANCE OF TAX
CREDIT CERTIFICATE (TCC) OF ALLEGED EXCISE
TAXES ON IMPORTED JET A-1 FUEL
SUBSEQUENTLY SOLD TO INTERNATIONAL AIR
CARRIERS AND TO TAX-EXEMPT ENTITIES FOR USE
OR CONSUMPTION OUTSIDE THE PHILIPPINES
DURING THE PERIOD FROM APRIL TO JUNE 2021 IN
THE AMOUNT OF P113,487,216.00.”>

THE ARGUMENTS OF THE PARTIES

Petitioner argues that it tmely filed 1ts claim for refund or credit for excise
taxes erroncously, wrongfully, illegally, or excessively collected from excise taxes
paid during the period from February to May 2021, pursuant to Sections 204 and
229 of the NIRC; and that petitioner 1s entitled to the recovery of excise taxes in
the amount of P113,487,216.00 paid during the period from February to May
2021 on imported Jet A-1 fuel sold to internatonal carriers for use or
consumption outside the Philippines during the period from April to June 2021.

Respondent contends that petivoner 1s not entitled to refund of excise
taxes on its alleged sales and deliveries of Jet A-1 fuel to international carriers
and to tax exempt entites 1n the amount of P113,487,216.00 for the period April

to June 2021; and that claims for refund of excise taxes paid is authorized only
by Section 130(D) of the NIRC of 1997, as amended.

¥ Docket — Vol. I1, pp. 656 to 657.

¥ Docket ~ Vol. I1, pp. 659 to 667.

¥ Docket — Vol. 11, pp. 671 to 707

32 Minute Resolution dated Januarv 7, 2025, Docket - Vol I1, p. 708.
3 Par. 2, Stipulation of Issue|s], SI1, Docket - Vol I, pp. 198 to 199.
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THE COURT’S RULING
The present Pention for Review 1s granted.

Governing provisions for refund
claims.

Sections 204(C) and 229 of the NIRC of 1997 read as follows:

“SYEC. 204. Authorsty of the Commissioner to Compromise, Abate
and Refund or Credit Taxes. — The Commissioner may —

XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally received or
penalties imposed without authority, refund the value of internal
revenue stamps when they are returned in good condition by the
purchaser, and, in his discretion, redeem or change unused stamps
that have been rendered unfit for use and refund their value upon
proof of destruction. No credit or refund of taxes or penalties
shall be allowed unless the taxpayer files in writing with the
Commissioner a claim for credit or refund within two (2) years
after the payment of the tax or penalty: Provided, however, That a
return filed showing an overpayment shall be considered as a
written claim for credit or refund.” (Emphasts added)

“SEC. 229. Recovery of Tax Erroneously or Illegally Collected.
— No suit or proceeding shall be maintained in any court for the
recovery of any national internal revenue tax hereafter alleged
to have been erroncously or illegally asscssed or collected, or
of any penalty claimed to have been collected without
authority, or of any sum alleged to have been excessively orin
any manncr wrongfully collected, until a claim for retund or
credit has been duly filed with the Commissioner; but such suit or
proceeding may be maintained, whether or not such tax, penalty, or
sum has been paid under protest or dutess.

In any casc, no such suit or proceeding shall be filed
after the expiration of two (2) years from the date of payment
of the tax or penalty regardless of any supervening cause that
may  arise  after  payment Provided, however, That the
Commissioner may, even without a wiitten claim therefor, refund
or credit any tax, where on the face of the return upon which
payment was made, such payment appears cleatly to have been
erroneously paid.” (Empbhases added)
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The afore-quoted provisions are clear: within two (2) years from the date
of payment of tax, the clatmant must first file an administrative claim with
respondent before filing its judicial claim with the courts of law. Both claims
must be filed within a two (2)-year reglementary period. Timeliness of the filing
of the claim is mandatory and jurisdictional, and thus the Court cannot take
cognizance of a judicial claim for refund filed either prematurely or out of time.
It is worthy to stress that as for the judicial claim, tax law even explicitly provides
that it be filed within two (2) years from payment of the tax “regardless of any
supervening cause that may atise after payment.”

Moreover, the foregoing provisions allow the recovery of taxes
erroneously or illegally collected. An “erroneous or illegal tax 1s defined as one
levied without statutory authority, or upon property not subject to taxation, or
by some officer having no authority to levy the tax, or one which is some other
similar aspect is illegal.?” In other words, what can be refunded or credited is a
tax that 1s erroneously, illegally, excessively or m any manner wrongtully
collected. In short, there must be a wrongful payment because what is paid, or
part of it, is not legally due.”

Thus, for the present claim for refund or issuance of tax credit certificate
to prosper, petitioner must not only establish that it timely filed its refund claim,
it must likewise prove that the subject excise taxes paid are “erroneous or illegal”.

Petitioner timely filed Its
administrative and judicial claims.

For excise tax on imported articles, in general, the same 1s paid by the
owner or importer upon importation and prior to removal thereof from the
customshouse as provided in Sections 129 and 131(A) of the NIRC of 1997, as
amended, to wit:

“SEC. 129, Goods Subject to Exccise Taxes. — Excise taxes
apply to goods manufactured or produced in the Philippines
for domestic sale or consumption or for any other disposition
and to things imported. The excise tax imposed herein shall be
in addition to the value-added tax imposed under Tite TV.

XXX XXX xxx.” (Empbhasts and underscoring

added)

“SEC. 131, Payment of Exccise Taxes on Imported Articles. 7

M Commissioner of Internal Revenne vs. San Migne! Corporation, ef seq., G.R. Nos. 180740 and 180910, November 11,
2019.

Y Commissioner of Internal Reveie v, Pilipénas Shell Petrofeum Comporation, G.R. No. 188497, April 25, 2012, citing the
definition provided in BLACK'S LA DICTIONARY, Fifth Edition, p- 486.

3 Commissioner of Internal Revenue vs. San Raoguee Pawer Corporation, ef seg., GR. Nos. 187485, 196113, and 197156,
February 12, 2013.
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() Persons Liable. — Excise taxes on imported articles
shall be paid by the owner or importer to the Customs

Officers, conformably with the regulations of the Department
of Finance and before the releasc of such articles from the

customshouse, or by the person who 1s found in possession of
articles which are exempt from excise taxes other than those legally

entitled to exempton.

XXX XXX

added)

X3

27

(XX

(Emphasis and underscoring

Thus, based on the foregoing provisions, the two (2)-year period
prescribed in Sections 204(C) and 229 of the NIRC of 1997, in relation to the
aforequoted provisions of Scctions 129 and 131 of the same Code, should be
reckoned from the date of actual payment of excise taxes.

In this case, petitoner allegedly imported Jet A-1 fuel from February 2021
to May 2021, though its refinery in Tabangao, Batangas,
corresponding excise taxes thereof, as follows:’

and paid the

| SAD® No. SAD Date Volumein | Rate | Amountof | PaymentDate as
Barrels Excise Tax per SSDT??

21720 CFeb 17,2021 | 39750 | Pa00 | P30,862400.00 | Feb. 18, 2021"
Apr. 27,2021+

C39494 Mar. 22, 2021 53.198 P4.00 P34.256,380.00 | Mar. 23, 201" |

- — _ . B _ _ |

) | May 28, 2021%
C57804¢ Apr. 29,2021 62,508 P4.00 P-10,449.600.00 Apr. 30, 202147
- July 8, 2021%
C6355% | May 11,2021 30260 | PLO0 P19,513,372.00 |  May 14, 2021
B July 12, 2021°"
C7089%2 May 28, 2021 69,9-10 P00 P45,319.600.00 | May 31, 2021
July 23, 202174

37 Refer to Exhibir “P-124” Binder 1 of 6), pp. 2 to 3 and Annex “A-3" thereof.

3 Thar 1s, “Single Administrative Document”.

» That 1s, “Statement of Sertlement of Duties and Taxes”.

# Exhibit “P-1-37, Docket - Vol 11, pp. 338 to 340
1 Exhibit “P-1-47, Docker - Vol 11, p. 342.

#2 Exhibit “P-1-4-17, Docker- Vol 11, p. 3-13.

+ Exhibits “P-2-37 to “P-2-3-17, Docker
H Exhibit “P-2-47, Docket - Vol. T1, p. 362.

# Exhibit “P-2-4-17, Docket - Vol. 11, p. 363.

¥ Exhibits “P-3-3” to “P-3-3-17, Docker Vol IL, pp
+ Exhibit “P-3-47, Docker - Vol. I1, p. 378.

# Exhibit “P-3-4-17, Docket - Vol. I, p. 379.

¥ Exhibits “P-4-3” to “P-4-3-1", Docket -- Vol. 11, PP
30 Exhibit “P-4-4”, Docket -~ Vol. 11, p- 395.

> Exhibit “P-4-4-17, Docket - Vol 11, p. 396.

52 Exhibits “P-5-3" to “P-5-3-17, Docket - \ol. 11, Pp
533 Exhibit “P-5-4", Docket - Vol 17, p- 112

3 Exhibit “P-5-4-17, Docker Vol 11, P

Vol I, pp.

358 ro 300).

374 o 376.

. 391 t0 393.

408 to 410,

Vs
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Thus, counting two (2) years from the earliest payment of excise tax on
mmported articles on February 18, 2021, petitoner had until February 18, 2023,
to file its administrative and judicial claims for refund.

Considering that petitoner filed its three (3) admunistrative claims for
refund on August 24, 2021, September 22, 2021,% and November 2, 2021,%
while its judicial claim for refund on February 17, 2023,°® petitoner timely filed
its administrative and judicial claims for refund within two (2) years from the
earliest date of payment of the excise tax on imported Jet A-1 fuel in accordance

with Sections 204(C) and 229 of the NIRC of 1997.

In view of the dmely filing of the present Pefition for Review, this Court has
jurisdiction to entertain the same.

Having settled the foregoing matters, the Court shall now determine
whether the excise taxes paid by petitioner in February 2021 to May 2021 for
mmported Jet A-1 fuel sold o international air carriers during the period from
April to June 2021 are illegal or erroneous, as claimed by petitioner.

The excise taxcs paid on imported
Jet A-1 fuel sold to international air
carriers are crroneously or ilcgally
collected.

Petitoner argues that 1ts right to claim a refund of, or issuance of a tax
credit certificate for, excise taxes paid on petroleum products sold to
international carriers has already been recognized by the Supreme Court in
Commissioner of Internal Revenne vs. Pilipinas Shell Petrolewn Corporation.™

Respondent counter-argues  that petittoner, being an importer of
petroleum products sold to international air cargiers of Philippine or foreign
registry, 15 lable to pay excise taxes due thereon as soon as they are 1n existence.
Accordingly, the only instance that pettioner may invoke a claim for refund is
the erroneous payment of the excise tax, but since the excise tax paid by
petitioner was legally and validly collected, it is liable to pay such tax. Respondent
also claims that Section 135 cannot be a source for petidoner’s claim for refund,
as it cannot be invoked by sellers, like herein petitioner, but only by the buyers
who are exempt enuties.®)

3 Exhibits “P-21” to “P-21-17, Docket - Vol. 11, pp- 491 to 49-.
36 Exhibirs “P-22” to “P-22-17, Docket - Vol. I, pp- 495 to 498.
57 Exhibits “P-23" to “P-23-1” Docker - Vol. 11, pp- 499 to 502.
% Docket — Vol. 1, pp. 6 to 35.

¥ 783 SCRA 490 (2016).

8 Respondent’s Meworandum, Docker Vol. 11, ar p- 663.
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The Court disagrees with respondent.

To recall, Section 129 of the NIRC defines excise taxes as taxes applied
“to goods manufactured or produced in the Philippines for domestic sale or
consumption or for any other disposition and to things imported. xxx.” As a
corollary thereto, Section 135 of the NIRC 0f 1997, as amended, reads as follows:

“SEC. 135. Petrolenm Products Sold to International Carriers and
Exempt Entities or Agencies. — Petroleum products sold to the
following arc exempt from excise tax:

(a)  International carriers of Philippine or foreign
registry on their use or consumption outside the Philippines:
Provided, "That the petroleum products sold to these international
carriers shall be stored in a bonded storage tank and may be
disposed of only 1 accordance with the rules and regulations to be
prescribed by the Sccretary of Finance, upon recommendation of
the Commissioner;

(b)  Exempt entities or agencies covered by tax
treaties, conventions and other international agreements for
their usc or consumption: Prowded, however, That the country of
sald foreign international cartier or exempt entities ofr agencies
exempts from similar taxes petroleum products sold to Philippine
carriers, entitics or agencies;

(c)  Lnttes which are by law exempt from direct and
indirect taxes.” (Ewphases and underscoring added)

A plain reading of the foregoing provision reveals that the words “petrolenn
products” were never qualified. The law did not disunguish whether the petroleum
products sold were locally-manufactured or were imported, in order for there to
be an excise tax exemption. Where the law does not distinguish, courts should
not distinguish.®! Thus, the exemption given under Section 135 of the NIRC of
1997 may be resorted regardless of whether the subject Jet A-1 fuel was locally-
manufactured or imported, so long as the conditons therein are complied with
by the refund-claimant.

Moreover, in Pilpinas Shell Petrolenn Corporation vs. Commissioner of Internal
Revenue (2021 Pilipinas Shell case),’” the Supreme Court sitting En Bane discussed
lengthily the nature of excise tax in this wise:

“By 1ts nature, an excise tax under the Philippine taxation
system pertains to the tax levied on certain goods, whether at 21,'/

O Manila International Airport Authority rs. Const of Appeals, e af., G.R. No. 155650, July 20, 2006.
62 G.R. No. 211303, June 15, 2021,
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spectfic rate or ad valorern. \s case law characterizes, an excise tax
is not a tax on the exercise of a privilege, but rather a levy on
certain articles which are manufactured or imported for
domestic_consumption. It is equally scttled that that the
accrual or liability to pay the same arises immediately upon
importation or as soon as the goods come into existence when
manufactured.

Furthermore, excise taxes are indirect taxes, as opposed
to direct taxes. Perunently, these types of taxes relate to the
statutory taxpayer who is obligated to pay taxes to the government.
In this relation, one must understand the concepts of tax
incidence (or the actual hability to pay the tax) and tax burden
(the economic burden of the tax incident).

On the one hand, direct taxes are ‘those that are exacted
from the very person who, it 1s intended or desired, should pay
them; they arc impositions for which a taxpayer is directly liable on
the transaction or business he 1s engaged in,” which means, the tax
incidence and tax burden fall upon the same person.

On the other, indirect taxes are ‘those that are demanded,
in the first instance, from, or are paid by, one person in the
expectation and intention that he can shift the burden to someone
else. Stated elsewise, indirect taxes are taxes wherein the liability for
the payment of the tax falls on one person but the burden thereof
can be shifted or passed on to another person, such as when the
tax 1s imposed upon goods before reaching the consumer who
ultimately pays for it. When the seller passes on the tax to his
buyer, he, in effect, shifts the tax burden, not the liability to
pay it, to the purchaser as part of the price of goods sold or
services rendered.” As jurisprudence explains, ‘this shifting
process, otherwise known as ‘passing on,’ 1s largely a contractual
affair between the parties. Meaning, even if the purchaser
effectively pays the value of the tax, the manufacturer [of]
producer (in case of goods manufactured or produced in the
Philippines for domestic sales or consumption or for any other
disposition) or the owner or importer (in case of imported goods)
[1s] still regarded as the statutory [taxpayer] under the law. To
this end, the purchaser does not really pay the tax; rather, he
only pays the seller more for the goods because of the latter’s
obligation to the government as the statutory taxpayer.’

Thus, when 1t comes to indirect taxes, the statutory taxpayer
remains to be the manufacturer or importer of the articles. Despite
being able to pass the burden of the tax to the buyer as an
inherent component of the total price of the article, the onus
to actually pay the excise tax and to remit the returns
incidental thereto remains with the statutory taxpayer, who

/
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must correspondingly benefit from any tax exemption. In
effect, upon the sale of the goods, the portion of the price
corresponding to the excise tax originally paid by the manufacturer
or importer is not per se the excise tax lability imposed under
Section 129 of the Tax Code. The price passed on, and assumed by
the buyer of the goods, is therefore no different from any other
component cost in arriving at the price of the article sold, such as
raw material cost or distributed overhead expenses. In a similar
situation, the Court held that ‘[e]ven if the consumers or
purchasers ultimately pay for the tax, they are not considered
the taxpayers. The fact that [statutory taxpayer/importer], on
whom the excise tax is imposed, can shift the tax burden to its
purchasers does not make the latter the taxpayers and the former
the withholding agent. [The purchaser/end-consumer] ultumately
bears the tax burden, but this does not transform [11s] status into a
statutory taxpayer.” This distinction between statutory taxpayer
and the purchaser who assumes the tax burden when the
costs of the taxces are passed on to it as part of the purchase
price is material to understand the ‘exemption’ granted under
Section 135 governing excise taxes.

ITI.

At 1ts core, the purpose of a grant of tax exemption 1s ‘some
public benefit or interest, which the law-making body considers
sufficient to offsct the monetary loss entailed in the grant of the
exemption.” However,  the object  of the grant of tax
exemption is not necessarily a natural person similar to how ‘the
objects of taxation are either persons, property[,] and property
rights within the jurisdiction of the taxing authority.” As such,
generally speaking, the object of tax exemptions may either
be personal or impersonal. Personal exemptions conceptually
pertain to those ‘granted directly i favor of such persons as are
within the contemplaton of the law grantung the exemption.” On
the other hand, an impersonal exemption may be said to exist when
a tax exempton is ‘granted directly in favor of a certain class of
property.” If the tax exemption is impersonal in nature, then,
regardless of who transacts with the property, the exemption
should sull apply. This framework of personal and impersonal tax
exemptions underpins the exemption granted under Section 135 on
excisable articles.

Notably, the Court, in the 2014 Piipinas Shell Resolution,
stated that the ‘cxemption from payment of excise tax’ under
Section 135 1s ‘conferred on international carriers who purchased
the petroleum products of respondent’; thus, in said case, the tax
exemption under Section 135 covering said products  was
characterized as a grant of a personal tax exemption.

M
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However, i the subsequent case of 2015 Chevron, the Court
effectively abandoned the foregoing characterization, and instead,
correctly categorized that the tax exemption under Section 135 1s
‘in favor of the petroleum products on which the excise tax
was levied in the first place” As such, the Court, 112015
Chevron, validated the nature of Scection 135 as a provision
conferring an impersonal 1ax exempuon, which, in fact, cogendy
squares with the nature of excise taxes being a tax on property,
rather than a tax on persons.

Being an impersonal tax exemption, Section 135 cannot be
therefore interpreted as an exemption primarily conferred to the
buyers because ‘they are not under any legal duty to pay the excise
tax.” To reiterate, upon the buyers” purchase of the articles, the
‘excise tax’ they pay, if any, s, in reality, 2 mere passed-on cost that
forms part of the purchase price. Hence, while purchasers bear the
economic burden, they do not, by the mere fact of assuming the
passed-on costs, become legally regarded as statutory taxpayers. In
this regard, Associate Justice Henrt Jean Paul B. Inting aptly
observed that ‘a tax immunity would lose 1ts meaning if we insist
that 1t 1s available only to a person who, 1n the first place, has no
obligation o pay the tax duc on the subject article/transaction. It
can only be enjoyed in its truest sense by the person who 1s liable
for the tax and wishes 1o be immune from therefrom.’

‘The impersonal nature of the tax exemption 1s also
expressed 1 the wording itself of Section 135:

XXX XXX XXX

As wortded, the object of Section 135 itself is not the
enumerated persons but rather, the ‘petroleum products sold’
Palpably, based on Section 135’s phraseology, the enumerated
persons are merely descriptive of the petroleum products, r.e.,
the persons to which the products are sold to. As such, the
wording of Section 135 hews more closely with the character
of impersonal tax exemptions, which is, in turn, consistent
with the nature of excise taxes as taxes not on persons but on
the goods/articles. As equally observed by Associate Justice
Alfredo Benjamin S. Caguioa, ‘|tjhe succeeding paragraphs (a), (b),
and (c) do not confer nor refer to the tax exemption. Paragraphs
(a), (b)[,] and (c) simply ecnumerate and describe the entities
to whom petrolecum products must be sold to make the excise
tax exemption operative.’

IV.

At this juncture, 1t is likewise relevant to mention that since
an excise tax is in the nature of a property tax, it is thus erronco;‘S/
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to consider the operation of a tax exemption thereto in the same
way as a transactional tax, wherein every purchaser and seller may
be considered as a statutory taxpayer for every succeeding
transaction, only ending with the final consumer. Rather, the
exemption under Section 135 must be reconciled with the idea
that liability for the tax attachces to the articles as soon as they
come into existence or immediatcly upon importation.

The Coutt, in the 2015 Chevron, had already settled that the
true status of the goods, whether ulumately taxable or tax-exempt,
is actually conditional or subject to confirmation upon the sale
of the articles to any of the entities enumerated under Section 135,
This conditional taxability can actually be seen in another related
provision in the Tax Code, ze., Secton 131 thercof:

Scction 131, Payment of Eixcise Taxes on I;7zported
Articles. —

(A) Persons Liable. — lixcise taxes on imported
articles shall be paid by the owner or imposter to the
Customs Otficers, conformably with the regulations
of the Department of Finance and before the release
of such arucles from the customs house, or by the
person who 1s found in possession of articles which
are exempt from excise taxes other than those legally
entitled 10 exempon.

In the casc of tax-frec articles brought or
imported 1into the Philippines by persons,
entitics, or agencies exempt from tax which
are subscquently sold, transferred or exchanged
in_the Philippines to non-exempt persons or
entitics, the purchasers or recipients shall be
considered the importers thercof, and shall be
liable for the duty and internal revenuc tax duc on
such importation.

xxx xxx xxx (Emphasis and  underscoring

supphcd)

As may be gleaned from Secuon 131 as above-cited,
although certain articles may be free from excise taxes upon
mmportation, they may subsequently become subject to the same
depending on the subsequent buyer. This is essentially the same
principle of subsequent confirmation espoused by  the 2015
Chevron, and s also a necessary consequence of excise tax being a
property tax, and not a tax on persons.

v
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Considering that the status of the petroleum products
as tax-exempt solidifies upon the sale to any of the entities
enumerated under Section 135, any excise taxes which were
previously paid therecon would then be considered as
‘erroncously or illegally collected,” and therefore, subject to
refund. In turn, the petroleum products become exempt from
excise taxes once 1t 1s determined that they are to be sold to, among
others, international carriers. This reflects Section 135
wording, ze., that the petroleum products are considered as tax-
exempt once they are sold to |wmier alial x x x |international
carriers.’

Based on (@) the nature of excise taxes as a property tax and
an indirect tax, and () the principle that a buyer, when shouldering
the tax burden, does not become the statutory taxpayer, it is thus
clear that the purchaser of local products (such as
international carriers) cannot be deemed to have been
conferred a tax exemption when it has not been imposed a tax
liability. In the ordinary cousse of things, international carriers do
not manufacture or import petroleum products and hence, are not
statutory taxpavers to which the exemption under Section 135
could pertain. If anything, international carriers merely bear
the tax burden when the costs therefor are passed on to them
by the actual manufacturers or importers. However, as earlier
discussed, the passing on’ of the tax burden 1s largely a contractual

affair between the partics and should not determine the tax
incidence immposed by law unless the contrary 1s provided. As such,
the tax exemption under Section 135 must correspondingly
benefit the one who actually bears the liability to pay the same
(Z.e., the importers /manufacturers of petroleum products sold
to international carricrs, among others), and not the one who
simply bears the cconomic burden thercof (ie., the
purchasers of the products, such as international carriers).”
(Emphasis added)

Thus, the Supreme Court has already discredited respondent’s claim
herein that petinoner as the seller cannot claim a refund under Secton 135 of the
NIRC, as only the buyer who are exempt entites can invoke the same.  As
explained by the High Court, the tax exempton under Section 135 must
correspondingly benefit the one who actually bears the liability to pay the same
(ze., the importers/manufacturers of petroleum products sold to international
carriers, among others), and not the one who simply bears the economic burden
thereof (ie., the purchascrs of the products, such as international carriers).

Applying the forcgoing doctrinal principles, upon petitioner’s sale of its
imported Jet A-1 fuel to various international air carriers, the status of the said
sold petroleum product as tax-exempt solidifies. Consequently, the excise taxes
it previously paid on the imported Jet A-1 fuel became erroneously or illegally

v
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collected taxes that are proper subject of a claim for refund or credit under

Sections 204(C) and 229 of the NIRC of 1997.

The excise

raxes

duc

on the

imported Jet A-1 fucl, subject of the
present claim, were duly paid by

petitionet.

For the period covering February to May 2021, petitioner imported
263,563 barrels (equivalent to 42,600,338 lhiters) of Jet A-1 fuel from Shell
International Eastern Trading Company and paid excise taxes thereon at P4.00

per liter.

The said importatons ate likewise supported by the following documents:

Documents

Ocean Bill of Lading

EES Cond
Importation Importation
_ Exhibit No. Lixhibit No. |
((p ' |7)()4 “1) l-l’)(]

Load Port Survey Reporis
(LPSRs)

“P_i5 209

Proforma Tnvoice

“P-1-27 to “P-

o 7

Single Administrative
Documents (SADs)

“P 1377 and

I ~ 2530
p1ag®

63 Tables 11.6 and I1.8, Fxhibir *“P-33”
4 USB (Exhibit “P-35-2"7, p.
6 USB (Exhibit “P-35-27), p.
66 JSB (Exhibit “P-35-27),
67 USB (Exhibit “P-35-2
#USB (Exhibit “P-3
® USB (Exhibit “P-3

™ Docket — Vol.
I Docket — Vol.
72 Docket - Vol.

73 Docket — Vol.
™ Docket — Vol.
7> Docket — Vol.
— Vol
7 Docket — Vol.
8 Docket — Vol
7 Docket — Vol.
8 Docker - Vol.
81 Docker — Vol.
82 Docket — Vol.
83 Docket — Vol.
8 Docket — Vol.
8 Docket - Vol.
8 Docket — Vol.
87 Docket — Vol.
Vol

76 Docket

88 Docket -

l.
2
p- 3
27, p.h
5 27, p. 5.
527, p. L.
11, p. 356.
I, p. 372
IT, pp- 388 to 389,
11, pp. 105 ro +4006.

”—

I1, pp. 336 to 3537,

1L, p.
I, p. 373
I, p. 390.
11, p. 407.
11, p. 338.
IL, pp. 339 ro
I, p. 338,
IL, pp. 359 to
I, p. 374

357,

3440

360

IT, pp. 375 to 376.

1, p. 391.

1L, pp- 392 10 393.

11, p. 408.

11, pp- 409 1o 1140,

- Pp-

“P oo 1:)(()

0.1) b} ’)”,/b

«p 23781 and

ul) 21"),1”8?‘

“1) 33 1 84

LLl) ‘3 12786

Aed B Lpﬂ’r 5th
lmportation Ilmportation Importation
Lixhibit No. Fxhibit No. Exhibit No.

(c‘p ll::()() ((P*‘l‘4”67 “P44_4”68
 apa | wpgpi? “p.g_1713
T ;;‘1;":/‘;;}‘(:-’——" ((1)7(4‘»’)?}77 (CP»S_/)’J-/S

((])V’j) %ansj 'll'ld ul) 33785 nd “P—~5-3”87 ﬂﬂd “P

5‘371»88

4

" to 8. See also Fxhibits “P-1467 and “P-487, USB (Exhibir “P-35-27).




Page 16 of 29
DECISION
CTA CASE NO.

11086

Statements of Settlement of
Duties and Taxes (SSDTs)

Authority to

Goods (ATRIGs)

Release Imported

Quantity Reporty

Tax Tnvoices

“Pold” o P
R

wp 159

L‘I)' 17()73()()
“PT o P

1 7 177[1)4

Aysessment Notices

“1) _'g’ r)n] '()

Official Recerpts (ORs)

The ICPA examined petitioner’s iniual and final §
ubject importations and reported the following:

«popgol

Set Vessel B
blé(l)) Volume Paid
INTTIAL T camr [ T
PWN,\J, UNIQUE [T c2172 | 7715600
TIARMONY

Difference | | -
INTTIA, M ANGEL [ C3949 8564095
FINAL NO. 6 (3999 8608070
Difference e ) (43,975)
INTITAL, ML | C5780 10112400
FINAIL ;;‘1]&\\]1?1)1{‘\ 5780 10,112,400

! Difference

| M (16355 1878343
SANTYN |7 C6355 | 4920931

% Docket — Vol.
2 Docket — Vol
1 Docket — Vol.

92 Docket — Vol.
93 Docket — Vol.
M Docket - Vol.

9 Docket — Vol
%6 Docket — Vol
97 Docket — Vol.
98 Docket — Vol.
?» Docket — Vol.

100 Docket — Vol.
101 Docket — Vol.
12 Docket — Vol.
193 Docket — Vol
" Docket —~ Vol.
195 Docket — Vol
196 Docket — Vol
17 Docket - Vol.
108 Docket — Vol.

19 Docket — Vol,
10 Docket — Vol.
1 Docket — Vol.
12 Docket — Vol

13 Docket — Vol.
't Docket — Vol.
15 Docket — Vol.
Hé Docket — Vol
7 Docket — Vol
Vol

I8 Docket —

L pp.

IT, pp. 342 1o 343,
362 to 363.
1T, pp. 378 to 379.
11, pp %‘)% to 396.
I, pp. 12 to -4 13,
IT, p. 3- 1 I

I, p. 36:L

I, p. 384

IT, p. 397.

T, p. HL

I1, p. 345.

IL, p. 365.

I1, p. 381.

11, p. 398.

I1, p. 415.

1L, pp.
1, pp.
IL pp. 382 10 ]
1L, pp. 399 to

IL, pp. 416
IL, p. 341
I, p. 301
I, p. 377
11, p. 394

I, p. 411

to -

I, p. 370
11, p. 386.
I1, p. 403.

346 to 353,
366 to 369,
3

11, pp. 354 1o 335.

11, pp. 120 1o 421,
12 Table I1.14, Exhibit “P-35”, p. 11.

T

«“P 2;32;)] I’“

wp o gnlls

SAD (Iixhibirs “P-46”

SSDTs ([-xhibits ¢

Amount of Excise Tax

P 3086240000

wp.3y.gol6

“P 3.3 9,,111

p3 87”1 16

“POL 1o “I,):?)' 1 to L(“P‘_'ﬁ “P_4_4” to “P- “P_5.4” to (LP_S ‘
(Ll) 2. ; 177)(] ‘ 1779| 7 /]. 4. 19)92 l)y()?) B
ul) ,) ;7)‘) up 07'3796 “P 4 5::97 “P—S/S”QS
“P oo 6);1()(] “P,,S,_()”IOI ch l 6»1() “P*S*()”IOS

“P_5.7” 108

RS

“P = 8” 18

SADs and SSDT's for the

34432280.00

119

BOCOR& |
.57 |
and "P-527) E2M RLLLI])[ \
and S e \
Doag™ and “D-537) (Fixhibirs ¢ _l S557 andy ‘

a 51 “p.37

T A ccoccnd 1 T T A 1
Total Asscssed Amount of Excise . !

Amount for the . Total Amount Paid

. Tax Paid
- 7(lcclaranon )
P 52852988.95 P 30,862,400.00 i
30,862 400.00 53.876.761.23 30,862.400.00 P 8
T ,023,772.28) ,
34, ”v() 380.00° ‘) 013.986.56 34.256,380.00 13406
I 340764
- 60.356,762.97 34,432280.00 7
(l 75 ?9990) o (1,342,776.41) (175,900.00) - |
7 Jt“jH()-{’(,’ MW 70,202883.37 40,449,600.00 w’
24488791

40,449 600.00 72.647771.28 40,449,600.00 ) |
(2,444,887.91) i |
19, m 372000 3431486702 19,513,372.00 0137750 |
19, ()S 3724, (J( 35, 738 64° 99 19,683,724.00 e i

//
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Moreover, the tollowing findings b

g DY

Difference 1 (42,588) C(170352.00) | (923,775.97) | (70,35200) [ (
INITIAL. | MTGLORY | C7089 | 11329900 | 45319.600.00 | 79.816,864.17 531960000 | L
JINAL OCHAN 7089 11.329.900 4531960000 | 8213407144 4531960000 | 70 |

Difference N __(2,317,207.27) — ]

Total Initial SADs/SSDTs 42,600,338 L | P170,401,352.00 | P296,201,590.07 P170,401,352.00 805241981

[Total Final SADs/SSDTs | 42,686,901 L | £170,747,604.00 | $304,254,009.91 $170,747,604.00 i
OTAL 86,563 L P 34625200 | P 805241984 | P 34625200 ] |

An examination of the Burcau of Customs (BOC) ORs and E2ZM Customs
Payment Receipts shows the following:'™
Exhibits o 1 i
“P.55” & OR No./
P57 Payment Reference VAL ). ExciseTax | Miscellaneous Total
Atp. 1 01915436986/2021C272 P o1o237227 | P P 001 | P 102377228
Atp. 2 01916366495/2021C3949 1.342,775.42 - 0.99 1,342,776.11
Arp.3 01916377880/2021C5 780 24088789 (| 0.02 2,444,887.01
Atp. 4 01916378779/2021C6355 | 75342397 | 170, ﬁ” 00 - 923,775.97
Atp.5 01918241972/2021C7089 Co2j31720529 0 1.98 2,317,207.27
CTOTAL P7,882,064.84 P170,352.00 P 3.00 P8,052,419. 84
Thus, the excise taxes on petitioner’s importations of Jet A-1 fuel for the
period February to May 2021 were duly paid and all the excise tax payments are
supported by SADs, SSID'1's, and BOC ORs.
The corresponding ATRIGs of the foregoing importations are as
follows: !
B - BILLOF | Exhibit
Vessel Control Date  LADING NO. Quantity Release Excise Tax No.
L\[’I‘ (‘1)7:"_/'77
UNIQUE BIR0217215119138 | Lieb. 18, 2021 89489 7,715,600.00 P 3086240000 | )
HARMONY 1 - o aph
h i T ) ‘{1)4-'l~n
MUANGEL | 51p0302215155860 | Mar. 23, 2021 2103300101 EBLI 8,56+,095.00 34,256,380.00 "
NO. 6 N S {at p. 2)
AT «p_y7
ELANDRA | BIR0423215198011 | \pr. 26, 2021 9001 10,112,400.00 40,449,600.00 \
PINE (at p. 3)
T i ) A I o “1):},‘7’777’”
MT SANTYA | BIR0512215218317 | May 17,2021 CSW133991 4878 343.00 1951337200 |y
MT GLORY ’ ’ “P-7”
i 252405+ 3,202 329,900.00 5,319,600.0¢ -
OCEAN BIR060125240540 }uﬂi )j 1 - B 11,329,900.00 45,319,600.00 (at p. 5)
42,600,338.00 £170,401,352.00

the ICPA 1s noted by this Court,

“The review period spans from April 2021 to June 2021. However,
due to the transiton of TTH'™ o SHIFT™ throughout May 2021

120 Exhibits “P-55" and “P-377, USB (Exhibir “P-35-2").

12l Annex B, Exhibir “P-35",
122 T[I(BY, (C) and (E), Exhibit “P-35
123 That 1s, “Tabangao Import

Factlin®.

USB (Lixhibir P

, pp-

3527,

13 and 19,

124 That 15, “Shell Import Facilitv in Tabangao™.
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to June 2021, importatons of et -1 fuel were directly delivered
to Tabangao Depot and as a result, no receipt and withdrawal
transactions were made in TIIY during the said period. Thus, only
withdrawal documents of TIIY for April 2021 were available for
review. xxx of the final volume of 42,686,901 I. of imported Jet A-
1 fuel based on final SADs/SSIDI's, only 16,262,550 L. pass through
the TTF, due to the transition xxx to SHIFFT. xxx Importations of
Jet A-1 fuel for the period of May 2021 to June 2021 were directly
delivered to Tabangao Depot xxx.”

Using the first-in, first-out method," the ICPA traced the movement of
petitioner’s imported Jet A-1 fuel [volume in liters (I.)] in the Tabangao Import
Facility (TTEF) for the period 'ebruary to April 2021, summarized thus:'*

Additions Deductions Balance

Beg. Balance, February 1, 2021 11,968,496
For local producuon  Februacy 263,130 11,705,366
Withdrawals (2.1.2021 10 3.18.2021) 11,200,000 505,366
For local production  March 291,470 213,896
1st Importation 7,659,014 7,872,910
WC 2018611408 - 360,0001.:

From Beginning Balance 213,896 7,659,014

From 1st importaton 146,104 7,512,910
Withdrawals (3.20.2021 to 4.9.2021) 6,720,000 792,910
For local production - Apuil 731,639 61,271
2nd Importation 8,603,536 8,664,807
WC 201800611625 560,000L:

From 1st importation 61,271 8,603,536

From 2nd importation 498,729 8,104,807
Withdrawals (4.11.2021 to 4.29.2021) 6,600,000 1,504,807
End. Balance, Apul 30, 2021 1,504,807

The TCPA\ likewtse examined

the  Official Record Books (ORBs) of

etitioner’s Tabaneao Depot and found the following: '/
[ L

“Yable 111.7-Tabangao Depot ORBs

e

Removals
(Jet A-D)

Total Receipt in
Refinery

April 2021
May 2021 )
June 2021

C10,119.991.93
10.759.980.70
9.239.992.03

30,119,974.26 I

Based on the foregoing, we

10,119.991.96

10,759,080.70
9,239,992.63

30,119,974.29 I |

.. Jet A-1Total Exhibit
Additive Removal Reference
w0 T 0,120,000 P-59p. 1

839 | 10,760,000 | P-59pp.23
a0 9,240,000 P-59 pp. 4-5
24.081. | 30,120,000 1.

noted that Tabangao Depot

removed a total of 30,120,000 L of jet A- 1 fuel for the period
of April 2021 to June 2021. Out of the 30,120,000 L, 10,120,000

123 Q&A-21 and 22, Fxhibit “P-327, Docker - Vol. 1, pp. 88 1o 89.

126 TIT(D), Exhibit “P-357, pp. 13 1o 18
27 1I1(F), Exhibit “P-357, p. V.
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L of Jet A-1 tuel came from TTF
L (10,760,000 L in May 2021 and 9,240,000 L in june 2021)
were directly delivered to Tabangao Depot due to the transition

of TII to SHIIT.”

while the remaining 20,000,000

Notably, the transfer of 10,120,000 L of Jet A-1 fuel from the TIF to

Tabangao Depotin April 2021 1s supported by Withdrawal Certificates (WCs).'?®

following destinations:

Further, the ICPA examined the WCs from the Tabangao Depot to the

~. 129

the ordered and delivered volume of Jet A-1 fuel.

and/or authorized storage representative:

Total Jet A-1
Fuel Withdrawn
Month . (Volume in L)
To JOLA@P' 30
April 2021 7,960,000 |
May 2021 B g@_ggg
June 2021 7,160,000
Total 24 240 000

T'otal jél A-1
Fuel Withdrawn

(Volume in L) 7

Total Jet A-1
FFuel Withdrawn

Exhibit No.

To C ASIH] (Volume in I.)
O
- 176() 0| 9320000 | P62 (atpp.1t0233)
15600 10,680,000 | “P-627 (at pp. 234 to 500)
1,680, ()( 8,840,000 | “P-62” (at pp. 501 to 721)
4,600,000 | 28,840,000

The foregoing withdrawals from the Tabangao Depot are also supported
by Bulk Delivery Notes (BDNs) showing where the product comes from, the buyer
and where the product is delivered, the delivery date, product description, and

132

However, the ICPA\ found that several BDNs are not signed by the driver

Delivery On Delivery Order
(Date) Number Number
Apr.9,2021 | 720911696 | 256381982
Jun. 3, 2021 720676029 | 257914007
Apr10,2021 | 720980736 | 256363399
May 14,2021 | 722044001 | 257336060
Jun 14,2021 | 723027929 | 258165698
Jun. 19,2021 | 723214051 | 257914487
723249680 | 257901551 |

F}un. 20, 2021

An examination of the summary of sales invoices'™

133

Shipment Sold Product Ordered‘ﬂ Dellvmed

Number by Sold to Description Quy (L) Qty (L)
1320339395 | PSPC | JOCASP | Jet A-1 BULK 40,000 00
"mmm“ PSPC k]?)( ASP | Jet A-1 BULK 40,000 40,000
071875 | PSPC | JOCASP | Jet A-IBULK | 40000 [ 0000
1530#1[135 I'pspe | jocAsP | et A-1 BULK 40.000 40000
1152302750 | PSPC | JOCASP | Jer A-1 BULK 40,000 40000
1520343148 | PSPC | JOCASP | Jer A-1 BULK 40000 | o000
1520343217 | PSPC | JOCASP | Jer A-1 BULK 40,000 40,000
~ TOTAL| 280,000L|  280,0001.

issued by petitioner to

international air carriers, which 1s subject of the instant claim for refund, reveals
that the foregoing deliveries were not included therein,

128 Exhibit “P-607, U

130 That s,
BUThat is, ©

ISB (Exhibit “P-35-27).
22 Annex L, Exhibit “P-357, USB (K xhlbn P-35-27).

“Joint O1] Company Aviation Storage Plant”.
‘Clark Aviation Services Inc.”

132 Exhibit “P-637, USB (Exhibit “P-33-27). Sce also Exhibit ¢

133 Table 111.12, Fxhibit “P-35",
B4 Annex R, Exhibir “P-357, USB (Lixhibir “7-35-

P

o1,
7).

P-

%

" p- 20,
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Further examination of the removals from Joint Oil Company Aviation
Storage Plant (JOCASP) to internatonal air carriers shows that of the 24,240,000
L withdrawn from the Tabangao Depot, only 23,891,686 L were delivered to
international ait cartier customers: '

T T O T T T T B - - B
| Total Volume ' Amount of Specific |
Date . Withdrawn | P | Exhibit No.

‘ Tax |

| (Volumeinl ) S j
April 2021 | 8812449 Tax Paid | “P-64” (at pp. 1 t0 30)
May 2021 7.902,293 . Tax Paid . “P-64 (atpp. 31 to 61)
une 2021 7,116, ‘)I e 7 ax Pald . “P-64” (atpp. 6210 91)

FOIAL L 23,891 686 I‘,_;,, o B

As to the withdrawals from Clark Aviation Services Inc. (CASI), the ICPA
found that the same were not supported by WCs as they were operated by a third
party.”(’ However, petttionet’s daily Swck Monitoring and Liquidation Reports
(SMLRs) likewise contain the pertinent information necessary to trace the
movement of Jet A-1 fuel from CASI to the specific international air carrier

137

customers, to wit:

e " ASRVOLUME =~ e
Month © (LITERS) \ 77777 Exhibit No. 1
~Apuil v(m | 1,385, 66() - “P8I” (at pp. L 10 60)

i i} e i e
CMay 2021 196,670 | “P84” (ar pp. 61 to 123)
hmev °1 ; 714521 P84 (atpp. 124 10 18_)H
4,597,051 L ]

Thus, of the 4,600,000 L withdrawn from the Tabangao Depot, only
4,597,051 L were delivered to international air carriers.'*® The Court also notes
that the foregoing withdrawals based on the SMLRs also indicate the
corresponding Awiation Service Retirns (ASRs).

A summary of ASRs and sales znmvozces prepared by the ICPA reveals that a
total of 28,447 374 1. of Jet A-1 fuel were sold 1o the following international air
carriers for the period April 1, 2021 to June 30, 2021:'%

_Customer . Quantity (L)
AIR NIU (11\11 LTD 637,266
AIRASIA BERHAD 50,596
CHINA AIRLINEST)ID 968,800
CHINA CENTRAL LONGFHAO AIRLINIES
CO 72,533
CHINA FASTERN AIRLINES 984,147
ETHIOPIAN AIRLINES 303,297
FEDERAL I'NPRIISS CORP 5,452,322
HONG KONG AIRLINES 5,693
TETSTAR ASIA ATRWAYS PTE LTD 60,334
MALAYSIA AIRLINES BERITALD 149,425

Y

13 Table 111.13, Exhibir “P-357, p. 21.

136 111(}), Exhibir “P-357, p. 22.

137 Table 111.14, Exhibir “P-357, p. 22

DS ITI(T), Exhibit “P-3357 p 22

3% Annexes Q, Q.1, and R of Bxhibir © ', USB (Exhibir “P-35-27).



Page 21 of 29
DECISION

CTA CASE NO. 11086

PHILIPPINE ATRASIA INC
PHILIPPINE AIRLINES INC

XIAMEN AIRLINE CO LTD

Grand Total

228172
19,471,026
63,763

284473741

The Court notes that the subject sales to international air carriers came
from petittonet’s importations in the period February to May 2021, after all the
beginning 1nventory was withdrawn. However, petitioner’s claim for refund
consists only of 28,371,804 1.

Exhibit No."™  Volumeinl.  Excise Tax Rate
“p-21” 10,428,309 P-4.00
“P-22” 9,010,763 P00
“P-23” B.OU2.732 P00

28371804 L

Lixcise Taxes Paid
P 41,713,236.00
36,163,052.00
_ 3501092800
P 113,487,216.00

The ICPA found that the difference of 75,570 1. (28,447,374 L less
28,371,804 1) pertains to fuel purchased locally and is not part of petitioner’s
importation claimed for retund. The difference was based on the actual volume
indicated in ASRs per specific customers vs. the total volume subject for excise
tax refund, broken down as follows:"!

Remarks

Exhibit No.

Quantity in Q“;m;:ry ™ Difference
Deli I. per actua ° i
elivery Date ASR No. Customer pj\l‘;;{:u ! claimed (Vohlu)ne n
. S LASRs )
May 1, 2021 { MO011379 [ FEDIIN 16,553 1,10+ 15,089
- S B _
May 4, 2021 1805 ETHIOPIAN 13,913 2,6-46 11,267
AIRLINES
May 4,2021 | MO0011387 |FEDEXN 19.209 11,555 4,634
PHILIPPINE| o -
May 4, 2021 1803 AIRLINES 835,811 41,251 44,560
INC
-  TOTAL| 135486L| 599161 75570 L

duly paid by pettioner.

The difference of 15,089 L
pertains to liters purchased locally
as indicated in the DPMR which is
not part of our review.

“P-66"
(at p. 317)

| The difference of 11,267 L

pertains fo liters purchased locally
as Indicated in the DPMR which is

not part of our review.

“P66”
(at p. 3-13)

The difference of 4,654 L
pertains to liters purchased locally
as indicated in the DPMR which
1s not part of our review.

6(1)7()()7)
(at p. 34-0)

The difference of 44,560 L
pertains to liters purchased locally
as indicated 1 the DPMR which 1s
not part of our review.

“P_ge
(at p. 3:172)

The Court finds the {oregoing in order. Thus, there is no doubt that the
excise taxes due on the imported Jet A-1 fuel, subject of the present claim, were

Petitioner proved that it erroncously
paid excise taxes on the imported Jet

W Docket — Vol. T1, pp. 491 to 502.
" Table 11118, Exhibit “P-357, p. 23. Sec also Exhibit “P-657, p. 8, USB (Exhibit “P.35-27).
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A-1 fuel sold to tax cxempt
international air carricrs.

For the period from April to June 2021, petitioner sold the said excise tax-
paid Jet A-1 fuel, from 1ts importations during the period from February to May
2021, to internauonal carriers of Philippine or foreign registry for their use or
consumption outside the Philippines: '

AirAsia Berhad
Air Niugini 1Ltd.
China Airlines Lid.
China Fastern \ithnes Co., Ltd.
China Central Longhao Aislines Co.
Ethiopian Airlines Fnterprise Sc.
Federal Lixpress Corp.
Hong Kong Airlines Limited
9. Jetstar Asia Airwayvs Pte. Ltd.
10. Malaysia Airlines Berhad
11. Philippines AirAsia Inc.
12. Philippine \irlines Inc.
13. Xiamen Airline Co. Tad.

® N e

In order for the sale of petroleum products to an international air carrier
be exempted from excise tax under Section 135(a) of the NIRC of 1997, as
amended, petitioner must present the following:

1. proof of foreign registry of the international air carriers, or in case
of Philippinc-registered air carriers, the Jatter’s proof of authority
to operate mnternational thights;

2. proof that the mported Jet A-1 fuel were used or consumed
outside the Philippines; and

3. proof that the imported Jet A-1 fuel sold to international air carriers
were stored in a bonded storage tank, and had been disposed of in
accordance with the rules and regulations.

First requirement: Proof of foreion registry
of the international air cariers or i case of
Philippine-registered air carrsers, the latter’s
proof of authority to operate luternational
flights.

To prove its comphance with the fin7 requirement, petitioner presented
Certifications 1ssued by the Civil Aviadon Authority of the Philippines (CAAP)

4

142 Table IV. 2, Exhibit “P-35" p. 23.
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dated February 9, 2023 and March 21, 2023,"* which confirm the countries of
registration of the international air carriers, whom petitoner allegedly sold and
delivered Jet A-1 fuel subject of the present claim for use and consumption
outside the Philippines.

Petitioner likewise presented the Certfication dated February 6, 2023 from
the Civil Aeronautics Board (CAB),"™ showing that the enumerated international
carriers therein are grantees of Foreion Air Carrier’s Permit (FACP) and are
“authorized to operate International flights only and operating for the period
which includes, but are not hmited to the year 20217, 'The same Certification
likewise certifies that:

1) Philippine Airlines, Inc. has been granted a Congressional
Franchise through Presidential Decree (PD) No. 1590, signed
on June 11, 1978, to opcerate and maintain air transportation
services 1n the Plulippines and between the Philippines and
other countrics. Philippine Aithnes by virtue of PD No. 1590
operated nternavonal flights from June 11, 1978, to the
plfCSCﬂt.

2)  Philippines \irAsia Inc. has been granted a Congressional
Permit (though i1ts predecessor Asian Spitit Inc.) Republic Act
No. 9183 and a Certificate of Public Convenience and
Necessity (CPCN) via CAB Resoluton No. 34 (BMO04A-07-
13-2017) to operate and maintain air transportation services in
the Philippines and between the Philippines and  other
countries. The said permits authorize the said aithne to
operate international flights in the year 2021,

Also, pettioner presented a list of countries granting reciprocal tax
exemptions to Philippine-registered/designated air cartiers based on  air
transpott agreements between the Philippines and those countdes,' and as
contained in the Department of Foreign Affairs’ (IDFAs) letter dated September
22,2020,

Summarized below are the below enumerated international air carrier and
Philippine-registered customers to whom the Jet A-1 fuel were delivered during
the subject period, with their respective countries of registration based on the
CAAP certification and with the FACPs to operate international flights based on

CAB Certification: ,1/

W3 Exhibit “P-687, USB (Lixhibit “1-35-27).
M4 Exlubit “P-697, USB (Fxhibit “P-35-27).
15 Exhibits “P-777 to “P-837, USB (Exhibit “1-35-27).
146 Exhibit “P-377, USB (Lixhibit “P-35-27).
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S Countries with
which the
Philippines has
concluded Air
Services
Listed on Certification Agreement, and as
Customer Name Country of Issued by per DFA's letter
Registration
CAB CAAP
Airasia Berhad Malavsia Yes Yes Yes
Atr Niugini Ld. Papua New Yes Yes Yes
Gumea
China Airlines Ltd. China Yes Yes Yes
China Eastern China Yes Yes Yes
Airlines Co., T.id.
China Central (hina No Yes Yes |
Longhao Aurlines Co.
Ethiopian Aulines Lthiopia Yes Yes Yes
Enterprise SC
Federal Express United Slates Yes Yes Yes
Corp of America
Hong Kong Aurlines Hongkong Yes Yes Yes
Limited
Jetstar Asta Airways Singapore Yes Yes Yes
Pte Ltd.
Malaysia Aihines Malavsia Yes Yes Yes
Berhad
Philippines Atrasia Phulippimnes Yes Yes Not Applicable
Inc.
Philippine Airlines Philippines Yes Yes Not Applicable
Inc
Niamen Airline Co China Yes Yes Yes
Ltd. |

Notably, although the China Central Longhao Airlines Co. was not listed

in the Certzfication issued by CAB, the submitted ASR shows that the Jet A-1 sold
to it was used and consumed outside of the Philippines as will be discussed
momentarily.

Second requircment: Proof that the
imported Jet A-1 Juel were used or consumed
ontside the Philippines.

Records show that the ASRs™ submitted by petitioner indicated the
details of the Jet A-1 fuel deliveries made by petitoner to international air
carriers, including the origin and destinaton of the international cattiers. It can
be seen from cach of the ASRs that the route of the international air carrier

47 Exhibit “P-66”, USB (Exhibit “1>-35-277.
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named therein (whether of foreign or Philippine registry) is only between the
Philippines and other country.

The ICPA reported that the Jet A-1 fuel sold to the foregoing international
air carriers were loaded to atrcrafts of international air carriers with the following
flight destinations indicated as airport codes in the ASRs:™

Airport Codeé I"iighrtbertstir;l’tion - Airports Quantity (L)
LAX | LOS ANGELES INTERNATIONAL AIRPORT 12544317
S P e e
S PE GAULLE INTERN. 7
CDG g (\IHI}]\)I(U)li; lv)];(j \L {iL INTERNATIONAL 2.209.996
"l"PF; 1\1\11{;}0\11{\[11 AOYUAN INHRN%UOI?:\{ 1,329,831
- L(,Kﬂ lilligl]:(l)i:];\”\ll{ IN llllilr\u\ilﬁlw(rﬂf[.’\{,w 1,234,827*
NG Lamon T
N T N TN T ARG :
MEL MELBOURNE INTERNATIONAL AIRPORT 594,659
1ONG KONG INTERNAT Al
HI?E 7 AI\lI(]){L]V)(()RI}(M\( INII,’RN\.IZION Al ) 290,488
ADDM th){ll))g:}{\lﬂ\l%\ BOLL. I}I HI\N\HON\L o 288,385
HND TORKYO INTERNATIONAL AIRPORT 230,345
NGRS NCTRINCTE T /
hi@f ii\R;)(())IRITO Bl\\ ON PAT Iﬁlr\HhIiNi—\ lION\L 184,3454
- F?F’ VVVVV J\LHS)I(I)(I){LJ (,IT:\N(;] 1]17 IN I lﬁ,lélﬁu\ 1 IONH;\], 180,599
——_‘SFCz - 5\]\11{\1)1()1]{{}1\1(]%(‘() lN l‘}iRN \ IION\] 121,079
MEM MENMPHIS INTERNATIONAL AIRPORT 100,390
- N AL AP SN INTERNAT )
HRI | \\IH\{L(I)]\{Il\ RA\I \.1 A\l\%f INTERNATIONAL 87.937
XMN oy R
SIN S]L\j(};\l”(‘)Rl?{ CITANGT INTERNATIONAL 60,334
- AIRPOR )

48 Table IV. 4, Exhibit “P-357, pp. 26 to 27,

»
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- NETATT SUBHASH CHANDRE BESE ™ -~

CCY  |INTERNATIONAL AIRPORT 1304

BKIK BANGKOKN SUVARNABHUMI AIRPORT 14,912

MYY MIRI AIRPORT 11,688
ZHENGZHOU NXINZHENG 77 ]
GO INTERNATIONAL AIRPORT 5,109
TOTAL 28,447,374 EJ

The Court finds the foregoine (o be acceptable and pro er.
O o

In view of the foregoing disquisitions, pedtioner was not only able to
prove the foreign registry of its internadonal air carrier customers, and the
authority to operate international flights of its Philippine-registered air carrier
customers, but also the fact that the umported Jet A-1 fuel were used or
consumed outside the Philippines under Section 135(a) of the NIRC of 1997, as
amended.

Third _requirement:  Proof 1that  the
imported Jet A-1 Juel sold 1o international air
caryiers were stored [ a bonded storage tank,
and had been disposed of i accordance witl the
rutles and regulations.

To prove that the imported Jet A-1 fuel sold to international air carriers
were stored 1n a bonded storage tank, and had been disposed of in accordance
with the rules and regulations, petitioner presented its officers, particularly, Ms.
Veloso,"™ Mr. Manalo,™ Mr. Hagan,” and Ms. Flores,'” to explain the
importation process and documentation of the recelpts and withdrawals of Jet
A-1 tuel at petitioner’s storage tanks 1n its TTIY and Tabangao Depot and the
subsequent delivery to JOCASP and CASI for eventual sale to international
carriers.

It was explained that all of the imported Jet A-1 fuel are stored in
petitioner’s T1H and completely discharged on the following dates, to wit:'>

Date Completely Discharged

I Importaton February 26, 2021
20 Importation March 31, 2021
3¢ Tmportation Mav 08, 2021
A4 Importation May 17, 2021
5™ Importation June 006, 2021

W

) Exhibit “P-29”, Docket Vol 1, pp- 12 1o 60
B Exhibit “P-30”, Docker Vol 1, pp- 01 to 75,
13 Exhibit “P-317, Docker - Vol 1. pp- "6 to 82,
132 Exhibit “P-32”, Docket - Vol. 1, pp- 83 to 96.
132 Q&A 41, Exhibit “P-29", Docket Vol T, pp- 51 1o 32,
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From the TTF, the fucl pass through the Tabangao Depot and is delivered
to petiioner’s storage facilitics in JOCASP at the Ninoy Aquino International
Airport in Manila and CAST at the Clark International Airport in Pampanga by
lorries or tank trucks. The Importations, as well as withdrawals, of Jet A-1 fuel
are recorded and summarized in the ORB which is jointly signed by an
authorized representative of petitioner and respondent’s revenue officer on
premises. Withdrawals of subject jet fuel from the TII, Tabangao Depot,
JOCASP or CASI 10 aircralt refuelling at the airports are covered by WCs.'>*

The BOC requires an NITRIG issued by the BIR before the SSDT is
released. This constitutes permission from the BIR to withdraw the Jet A-1 fuel
from the TTI" after the setdement of the taxes and duties due thereon. Imported
articles cannot be withdrawn without the AN TRIGs. 13

By the time the Jet A-1 fuel is withdrawn from the TIE through the
Tabangao Depot, the excise taxes on the Jet A-1 fuel should have already been
paid and indicated in the WCs. Removals from the Tabangao Depot are also
accompanied by BDNs, while movement of Jet A-1 fuel in JOCASP and CASI
is monitored through Daily Product Movement Reports (DPMRs) and
SMLRs. ">

Deliveries 1o air carrier customers are supported by ASRs showing the
date of delivery, the air carricr customer, the aircraft registration number, the
destination of the air carrier and the volume of Jet A-1 fuel delivered. The
customer acknowledges receipt of the delivery and the corresponding volume of

Jet A-1 fuel ™7

Upon delivery of the Jet A-T fuel, the details and information arc
immediately captured by petitioner’s SAP program and the corresponding sales
invoice is generated.™ If the imported Jet A-1 fuel is sold and delivered to an
international air carrier, the sales price excludes the excise and duty
components. '

In support of the foregoing, petitioner submitted, among others, the
various documents mentioned such as N TRIGs, ' ORBs, " WCs, ' DPMRs, 163

Y odl

3 Q&A 7,10 to 12, Exhibir “P-3(”". Docker - Vol L, pp. 63 to 65.
135 Q&A 25 to 26, Exhibir “P-297, Docket -~ Vol 1, p.-18.

136 Q&A 11 to 13, Exhibir “PA307 Docker Vol 1, pp- 04 to 05,
BT Q&A 19 to 20, Exhibit “P-30". Docker  Vol, L, pp. 66 to 67.
¥ Q&A 28, Exhibit “P-30”, Docket  Vol. L, p. 69.

139 Q&A 24 and 27, Fixhibit “P-327, Docker - Vol I, Pp- 89 to 90.
10 Exhibit “P-47”, USB (1:xhibir “P-35-27.

161 Exhibits “P-58" and “P-39”. USB (Fxhibit »P-35.27).

192 Exhibits “P-607, “P-627, and “P-61", USB (Fxhibir “P-35-27).
163 Exhibit “P-657, USB (Lixhibir “1-35-27).




Page 28 of 29
DECISION
CTA CASE NO. 11086

SMIRs,'™ BDNs,'™ ASRs, ' and  sales invoices’®’ issued by petitioner to
mternational airlines, which were all examined by the ICPA.

The foregoing documents, among others, are in order. Thus, petitioner
has proven that the imported Jet \-1 fuel sold to nternational air carriers were
stored in a bonded storage tank, and had been disposed of in accordance with
the rules and regulatons.

In view of peuuoner’s compliance with the foregoing three (3)
requirements, it sufficiently proved that the excise taxes it paid for the imported
Jet A-1 fuel and subscquently sold to tax-exempt international air carriers were
erroneous. Thus, peutioner 1s enttled to the refund of taxes or issuance of tax
credit certificate of the excise taxes in the amount of P113,487,216.00, which 1t
paid on its imported Jet A-1 fuel for the period from February to May 2021 and
sold to tax-exempt international air carrers during the period from April to June
2021, pursuant to Scctions 204 and 229 of the NIRC of 1997, as amended.

ACCORDINGLY, the present Petition for Review is GRANTED.

Respondent 11 ORDERED TO REFUND OR ISSUE A TAX
CREDIT CERTIFICATE 1in favor of pettioner the amount of
P113,487,216.00, representing excise taxes paid on its imported Jet A-1 fuel for
the period from I'ebruary to May 2021 and sold to tax-exempt international air
carriers during the period {from April o June 2021.

SO ORDERED. A‘ ¢ 3~

MA. BELEN M. RINGPIS-LIBAN

Associate Justice
WE CONCUR:

(On Leave)
MARIA ROWENA MODESTO-SAN PEDRO

Associate [ustice

A
CORAZON G. FERRER-FL

Associate Jnstice

oy

164 Foxhibit “P-847, USB (Lixhibir ~D-
163 Exhibit “P-637, USB (Fxhibnt =P
166 Exhibit “P-667, USB (Fxhibir 1
107 Exhibit “P-717, USB (Fxhibir ©P-
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ATTESTATION

I attest that the conclusions in the above decision were reached
consultation before the case was assigned to the writer of the opinion of the
Coutt.

b Abe - ~_

MA. BELEN M. RINGPIS-LIBAN
Associate Justice
Charrperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the Division
Chairperson’s Attestation, it 1s hereby certified that the conclusions in the above
Decision were reached in consultation before the case was assigned to the writer
of the opinion of the Court.

MA. BELEN M. RINGPIS-LIBAN
Acting Presiding [ustice



