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DECISION

RINGPIS-LIBAN, J.:

THE CASE

The Petition for Review prays that the Court render judgment by:

1. Reversing and setting aside respondent’s Final Decision on
Disputed Assessment (FDDA), which hold petitioner liable for
alleged deficiency value-added tax (VAT) assessment in the
aggregate amount of $120,332,694.77;

2. Declaring as null and void the disputed deficiency assessments
for VAT for taxable year 2015; and,

3. Declaring petitioner as not liable for any deficiency VAT for
taxable year 2015."

r

! Statement of the Case, Pre-Trial Order dated July 29, 2021, Docket — Vol. II, p. 541,
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On November 24, 2017," petitioner teceived from the BIR the Formal
Letter of Demand (FLD) dated November 10, 2017, together with the “Dezails of
Discrepancies”, in the amount of P513,041,981.42, inclusive of surcharge, interest
and compromise penaldes, for the taxable year of 2015.1?

On December 22, 2017, petitioner filed its Reguest for Reznvestigation with
annexes of even date.”

On July 13, 2020, petitioner received a copy of the assailed FDDA dated -
June 29, 2020, which partially denied its Protest Letter, and lowetred the
deficiency VAT assessment for the year 2015 to $120,332,694.77, inclusive of
interest.*

PROCEEDINGS BEFORE THIS COURT

Petitioner filed the present Pesition for Review on August 12, 2020." The
case was initially raffled to this Court’s Third Division.

On November 16, 2020, respondent filed his Answer,'® interposing the
following special and affirmative defenses, to wit: (1) petitioner’s sale of
automobiles to Westcoast Automotive Corporation/Ford Subic are subject to
12% VAT, (2) petitioner has sales/receipts not subjected to VAT amounting to
P260,680,999.54, hence, petitioner was assessed pursuant to Section 106 and -
108 of the Tax Code, as amended; (3) petitioner has
Overclaimed/Unsupported Input Tax (SLP vs. TPI - SLS) amounting to
P8,900,000.66, hence, corresponding input tax was disallowed pursuant to
Section 113 of the National Internal Revenue Code (NIRC) of 1997, as
amended; (4) petitoner is liable to pay interest in the amount of
P48,976,063.64; and (5) tax assessments are presumed to be valid.

In the Resolution dated December 7, 2020," the partes were ordered to
appear before the Philippine Mediation Center-Court of Tax Appeals (PMC-
CTA) on January 12, 2021. The PMC-CTA issued the No Agreement To Mediate
dated January 18, 2021," stating that the parties decided not to have their case
mediatedr

1 par. A(5), JSFI, Docket — Vol. II, p. 516.

12 Exhibits “P-7" and “R-8" to “R-8-A", BIR Records (Folder 1 of 4, Exhibit *R-9"), pp. 372 to 405.

13 Exhibit “P-8”, BIR Records (Folder 2 of 4, Exhibit “R-9-A"), pp. 1330 to 1340.

14 pars. A(2) and (6), JSFI, Docket — Vol. II, pp. 515 and 516; Exhibit “"P-9”, BIR Records (Folder
1 of 4, Exhibit "R-9"), pp. 450 to 452.

15 Docket — Vol. I, pp. 6 to 25.

16 Docket — Vol. I, pp. 287 to 297.

17 Docket - Vol. I, pp. 308 to 309.

18 Docket — Vol. I, p. 331.
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In the meantime, on January 15, 2021, respondent transmitted the BIR
Records of this case, consisting of four (4) folders."

The Pre-Tral Conference was set and held on June 8, 2021.%° Prior
thereto, petitioner’s Pre-Trial Brief was filed on March 5, 2021,2" while
Respondent’s Pre-Trial Brief was submitted on June 3, 2021.%

On July 19, 2021, the parties submitted their Joint Stipulation of Facts and
Issues,” which was admitted and approved by the Coutt in the Resolution dated
July 27, 2021,** thereby deeming the termination of the Pre-Trial. The Pre-
Trial Otder dated July 29, 2021 was then issued.®

Tral then ensued, with both parties presenting and offering their
respective documentary and testimonial evidence.

Petitioner offered the testimonies of the following individuals, namely:
(1) Ms. Jo-Anne T. Matas,® petitionet’s Tax Managet; and (2) Atty. Conrado M.
Briones,” the Coutt-commissioned Independent Certified Public Accountant
(ICPA).%

The Report of the ICPA was posted on November 19, 2021.%

Petitionet filed its Formal Offer of Evidence on June 8, 2022, to which
respondent filed his Comment/ Opposition (To Petitioner’s Formal Offer of Evidence)
on June 28, 2022°! In the Resolution dated September 27, 2022,** the Court
admitted petitioner’s offered exhibits, exveps for (1) Exhibits “P-227, “P-237,
“P-247, “P-257, “P-26”, and “P-30”, for not being found in the records of the
case; and (2) Exhibit “P-33” and “P-34”, for failure of the identified exhibits to
correspond with the documents actually marked.

19 Compliance dated January 13, 2021, Docket — Vol. I, pp. 326 to 328.

20 Resolution dated January 28, 2021, Docket — Vol. I, pp. 333 to 334; Minutes of hearing held
on, and Order dated, June 8, 2021, Docket — Vol. I, pp. 472 to 475.

2 Docket — Vol. I, pp. 335 to 343.

22 Docket - Vol. I, pp. 465 to 468.

23 Docket — Vol. II, pp. 515 to 523.

2 Docket — Vol. II, pp. 530 to 531.

%5 Docket — Vol. II, pp. 541 to 547.

% Exhibit “P-14", Docket — Vol. I, pp. 349 to 360; Minutes of the hearing held on, and Order
dated, December 7, 2021, Docket — Vol. II, pp. 785 to 787.

27 Exhibits “P-35", Docket — Vol II, pp. 795 to 811; Minutes of the hearing held on, and Order
dated, May 11, 2022, Docket — Vol. II, pp. 829 to 831.

28 Oath of Commission dated July 28, 2021, Docket — Vol. II, p. 548; Minutes of the hearing held
on, and Order dated, July 28, 2021, Docket ~ Vol. II, pp. 532 to 534.

29 Exhibit “P-15”, Docket — Vol. II, pp. 669 to 766.

30 Docket — Vol. II, pp. 832 to 841.

31 Docket — Vol. II, pp. 889 to 891.

32 Docket — Vol. II, pp. 905 to 908.
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Thereafter, petitioner filed a Motion for Reconsideration to the Resolution dated
September 27, 2022 on October 14, 2022,>> while respondent filed a Manifestation
(in lien of Comment) on November 2, 2022 stating that he submits to the sound |
discretion of the Court the resolution of petitioner’s Motion. The Court, in the
Resolution dated December 7, 2022, denied petitioner’s Motion.

For his part, respondent presented the testimony of Revenue Officer
Leo Aldrin Reyes.*

Respondent’s Formal Offer of Evidence was filed on February 17, 2023.”
Petitioner filed its Comment (On Respondent’s Formal Offer of Evidence) on February
27, 2023.%® Thereafter, respondent filed a Motion with Leave of Court to Admit
Attached Amended Formal Offer of Evidence on April 25, 2023, with attached
Amended Respondent’s Formal Offer of Evidence.®® In the Resolution dated June 23,
2023, the Court admitted all of respondent’s exhibits.

In the meantime, in the Notice of Resolution dated June 13, 2023,* the
present case was transferred to the Second Division of this Court.

On July 31, 2023, respondent filed his Memorandum,* while the
Memorandum for the Petitioner was submitted on August 7, 2023.%

The case was considered submitted for decision on August 15, 2023.%

THE STIPULATED ISSUE

As stipulated by the parties, the issue for this Court’s resolution is:

“WHETHER OR NOT PETITIONER IS LIABLE FOR THE
DEFICIENCY VALUE ADDED TAX ASSESSMENT
AMOUNTING TO P120,332,694.77 FOR THE CALENDAR
YEAR 201 5.’;6

i
33 Docket - Vol. 11, pp. 910 to 912.
34 Docket — Vol. II, pp. 920 to 922.
35 Docket — Vol. II, pp. 925 to 927.
36 Exhibit “R-10", Docket — Vol. I, pp. 314 to 322; Minutes of the hearing held on, and Order
dated, February 1, 2023, Docket — Vol. II, pp. 928 and 931, respectively.
37 Docket - Vol. 11, pp. 932 to 938.
38 Docket — Vol. II, pp. 940 to 941.
39 Docket — Vol. II, pp. 949 to 952.
40 Docket - Vol. II, pp. 954 to 960.
41 Docket - Vol. II, pp. 963 to 965.
42 Docket — Vol. II, p. 961,
43 Docket — Vol. 11, pp. 966 to 978.
44 Docket — Vol. II, pp. 980 to 1014.
4 Minute Resolution dated August 15, 2023, Docket — Vol. II, p. __.
46 par. C, JSFI, Docket — Vol. II, p. 516.
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Petitioner’s arguments:

Petitioner argues that: (1) its right to due process was violated as the
PAN, Final Assessment Notice (FAN) and FDDA were issued without regard to
the objections raised in the Protest Letters and documents submitted to the
respondent; (2) the subject assessment is void since petitioner’s tax liability
remains indefinite; (3) Vatable Sales Booked as Zero-rated Sales amounting to
P520,471,920.52, holding petitioner liable for VAT thereon is erroneous and
without factual and legal basis; (4) for the disallowed input tax for non-
compliance of invoicing requirements in the amount of £8,900,000.00,
petitioner agreed with this item and accordingly paid the corresponding
deficiency VAT in the total amount of £15,058,570.97, inclusive of interest and
compromise, as evidenced by BIR Form No. 0605 and eFPS Payment Details;
and (5) petitioner is not liable to pay interest on basic deficiency VAT in the
amount of P48,976,063.64.

Respondent’s counter-arguments:

Respondent contends that: (1) petitioner’s sale of automobiles to
Westcoast Automotive Corporation/Ford Subic is subject to 12% VAT, (2)
petitioner is liable for deficiency VAT in the amount of P120,332,694.77; (3)
petitioner is liable to pay interest in the amount of $48,976,063.64; and (4) tax
assessments are presumed to be valid.

THE COURT’S RULING

The present Pezition for Review has merit.

Petitioner’s right to due process was
not wviolated as defenses and
arguments raised in its Reply to the
PAN and Protest to the FLD,
together —with the supporting
documents it submitted, were
considered by respondent.

Petitioner argues that the deficiency assessments of the respondent
against it are null and wid for being issued in violation of the its right of due
process as the PAN, FAN and FDDA, were issued without considering its
objections against the merit of the proposed deficiency assessments considering
that the issues raised in the PAN, FAN and FDDA are basically the same.

P
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311 Preliminary Assessment Notice (PAN). — If after review and
evaluation by the Commissioner or his duly authorized representative, as the
case may be, it is determined that there exists sufficient basis to assess the
taxpayer for any deficiency tax or taxes, the said Office shall issue to the
taxpayer a DPreliminary Assessment Notice (PAN) for the proposed
assessment. It shall show in detail the facts and the law, rules and

regulations, or jurisprudence on which the proposed assessment is based (see
dlustration in ANNEX ‘A’ hereof).

XXX XXX XXX

3.1.3 Formal Letter of Demand and Final Assessment Notice (FLLD/FAN).
— The Formal Letter of Demand and Final Assessment Notice (FLD/FAN)
shall be issued by the Commissioner or his duly authorized representative.
‘The FLD/FAN calling for payment of the taxpayer’s deficiency tax ot
taxes shall state the facts, the law, rules and tegulations, ot
jurisprudence on which the assessment is based, otherwise, the
assessment shall be void (see illustration in ANNEX ‘B’ hereof).

XXX XXX XXX

3.1.5 Final Decision on a Disputed Assessment (FDDA). — The decision
of the Commissioner or his duly authorized reptresentative shall state
the (i) facts, the applicable law, rules and regulations, or jutisprudence
on which such decision is based, otherwise, the decision shall be void
(see illustration in ANNEX ‘C’ hereof), and (ii) that the same is his fina/
decision.” (Emphases and underscoring added)

The foregoing provision presctibe, as part of due process in the issuance
of tax assessments, that the PAN, FLD/FAN and FDDA, must, respectively,
state, among others, the facts and the law on which the assessment is based,
otherwise, the FLD/FAN and/or FDDA shall be void.

In Commissioner of Internal Revenue vs. Avon Products Manufacturing, Inc., et seq.
(Avon),> the Supreme Court said:

“Tax assessments issued in violation of the due process rights of
a_taxpayer are null and void. While the government has an interest in
the swift collection of taxes, the Bureau of Internal Revenue and its
officers and agents cannot be overreaching in their efforts, but must
petform their duties in accordance with law, with their own rules of
procedure, and always with regard to the basic tenets of due process.

The 1997 National Internal Revenue Code, also known as the Tax
Code, and revenue regulations allow a taxpayer to file a reply or otherwise to
submit comments or arguments with supporting documents at each stage in
the assessment process. Due process_requires the Bureau of Internal
Revenue to consider the defenses and evidence submitted by the
taxpayer and to render a decision based on these submissions. Failure
to adhere to these requirements constitutes a denial of due process and
taints the administrative proceedings with invaliditz/

33 G.R. Nos. 201398-99 and 201418-19, October 3, 2018.



DECISION
CTA Case No. 10316
Page 9 of 34

XXX XXX XXX

The Bureau of Internal Revenue is the primary agency tasked to
assess and collect proper taxes, and to administer and enforce the Tax Code.
To perform its functions of tax assessment and collection propetly, it is given
ample powers under the Tax Code, such as the power to examine tax returns
and books of accounts, to issue a subpoena, and to assess based on the best
evidence obtainable, among others. However, these powers must ‘be
exercised reasonably and [under] the prescribed procedure’  The
Commissioner and revenue officers must strictly comply with the
requirements of the law, with the Bureau of Internal Revenue’s own
rules, and with due regard to taxpayer’s constitutional rights.

XXX XXX XXX

In carrying out these quasi-judicial functions, the Commissioner is
required to ‘investigate facts or ascertain the existence of facts, hold hearings,
weigh evidence, and draw conclusions from them as basis for their official
action and exercise of discretion in a judicial nature.” Tax investigation and
assessment necessarily demand the observance of due process because
they affect the proprietary rights of specific persons.

XXX XXX XXX

In Ang Tibay v. The Court of Industrial Relations* this Court observed
that although quasi-judicial agencies ‘may be said to be free from the
rigidity of certain procedural requirements|, it] does not mean that it
can, in justiciable cases coming before it, entirely ignore or disregard
the fundamental and essential requitements of due process in trials
and investigations of an administrative character.” It then enumerated
the fundamental requirements of due process that must be respected in
administrative proceedings:

(1) The party interested or affected must be able to present his
ot her own case and submit evidence in support of it.

(2) The administrative tribunal or body must consider the
evidence presented.

(3) There must be evidence supporting the tribunal’s decision.

(4) The evidence must be substantial or ‘such relevant
evidence as a reasonable mind might accept as adequate to
suppott a conclusion.’

(5) The administrative tribunal’s decision must be rendered on
the evidence presented, or at least contained in the record
and disclosed to the parties affected.

(6) The administrative tribunal’s decision must be based on the
deciding authority’s own independent consideration of the
law and facts governing the casc;/

54 69 Phil. 635 (1940) [Per J. Laurel, £n Banc].
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(7) The administrative tribunal’s decision is rendered in a
mannet that the pasties may know the various issues
involved and the reasons for the decision.

XXX XXX XXX

The last requirement relating to the form and substance of the
decision is the decision-maker’s ‘duty to give reason’ to enable the
affected petson to understand how the rule of fairness has been
administered in his [or het] case, to expose the reason to public
scrutiny and criticism, and to ensure that the decision will be thought
through by the decision-maker.

XXX XXX XXX

Administrative due process is anchored on fairness and equity
in procedure. It is satisfied if the party is properly notified of the
charge against it and is given a fair and reasonable opportunity to
explain or defend itself. Moreover, it demands that the party’s
defenses be considered by the administrative body in making its
conclusions, and that the party be sufficiently informed of the reasons
for its conclusions.

XXX XXX XXX

The importance of providing the taxpayer with adequate
written notice of his or her tax liability is undeniable. Under Section
228, it is explicitly required that the taxpayer be informed in writing of
the law and of the facts on which the assessment is made; otherwise,
the assessment shall be void. Section 3.1.2* of Revenue Regulation No.
12-99 requires the Preliminary Assessment Notice to show in detail the facts
and law, rules and regulations, or jurisprudence on which the proposed
assessment is based. Further, Section 3.1.4° requires the Final Letter of
Demand must state the facts and law on which it is based; otherwise,
the Final Letter of Demand and Final Assessment Notices themselves
shall be void. Finally, Section 3.1.6” specifically requires that the
decision of the Commissionet or of his or her duly authorized
tepresentative on a disputed assessment shall state the facts and law,
rules and regulations, ot jutisprudence on which the decision is based.
Failure to do so would invalidate the Final Decision on Disputed
Assessment.

“The use of the word ‘shall’ in Section 228 of the [National
Internal Revenue Code] and in [Revenue Regulations] No. 12-99
indicates that the requirement of informing the taxpayer of the legal
and factual bases of the assessment and the decision made against
him [or her] is mandatory.’ This is an essential requitement of due
process and applies to the Preliminary Assessment Notice, Final Letter of
Demand with the Final Assessment Notices, and the Final Decision
on Disputed Assessment.

XXX XXX XXX

55 Now Section 3.1.1 of RR No. 12-99, as amended by RR No. 18-2013.
56 Now Section 3.1.3 of RR No. 12-99, as amended by RR No. 18-2013.
57 Now Section 3.1.5 of RR No. 12-99, as amended by RR No. 18-2013.
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The facts demonstrate that Avon was deprived of due process. It
was not fully apprised of the legal and factual bases of the assessments
issued against it. The Details of Discrepancy attached to the
Preliminary Assessment Notice, as well as the Formal Letter of
Demand with Final Assessment Notices, did not even comment ot
address the defenses and documents submitted by Avon. Thus, Avon
was left unaware on how the Commissionet or het authorized
representatives appreciated the explanations or defenses raised in
connection with the assessments. There was clear inaction of the
Commuissioner at every stage of the proceedings.

XXX XXX XXX

It is true that the Commissioner is not obliged to accept the
taxpayer’s explanations, as explained by the Court of Tax Appeals.
However, when he or she rejects these explanations, he or she must
give some reason for doing so. He or she must give the particular facts
upon which his or her conclusion are based, and those facts must

appeat in the record.

XXX XXX XXX

The Commissioner’s total disregard of due process rendered
the identical Preliminary Assessment Notice, Final Assessment
Notices, and Collection Letter null and void, and of no force and effect.

This Court has, in several cases, declared void any assessment that
failed to strictly comply with the due process requirements set forth in
Section 228 of the Tax Code and Revenue Regulation No. 12-99.

XXX XXX XXX

In Commissioner of Internal Revenue v. Reyes,”® this Coutt ruled as void
an assessment for deficiency estate tax issued by the Commissioner for
failure to inform the taxpayer of the law and the facts on which the
assessment was made, in violation of Section 228 of the Tax Code.

XXX XXX XXX

Compliance with strict procedural requirements must be
followed in the collection of taxes as emphasized in Commissioner of Internal
Revenue v. Algue, Inc.:”

Taxes are the lifeblood of the government and so
should be collected without unnecessary hindrance. On the
other hand, such collection should be made in
accordance with law as any arbitrariness will negate the
very teason for government itself. It is therefore necessary
to reconcile the apparently conflicting interests of the
authorities and the taxpayers so that the real purpose of
taxation, which is the promotion of the common good, may
be achieved.

XXX XXX XXX

4

8 516 Phil, 176 (2006) [Per C.J. Panganiban, First Division].
39 241 Phil. 829 (1988) [Per J. Cruz, First Division].
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But even as we concede the inevitability and
indispensability of taxation, it is a trequirement in all
democratic regimes that it be exercised reasonably and
in accordance with the prescribed procedure. If it is not,
then the taxpayer has a right to complain and the coutts
will then come to his succor. For all the awesome power
of the tax collector, he may still be stopped in his tracks
if the taxpayer can demonstrate...that the law has not
been observed. (Emphasis supplied)

xxx. [The Commissioner of Internal Revenue’s] disregard of the
standards and rules renders the deficiency tax assessments null and
void. xxx.” (Empbhases and underscoring added)

Based on the foregoing pronouncements, respondent or his duly
authorized representative is mandated to perform assessment functions in strict
adherence to the law, with their own rules of procedure, and always with regard
to the basic tenets of due process. Due process requires respondent and/or the BIR
to consider the defenses and evidence submitted by the taxpayer and to render
a decision based on these submissions.

A significant part of the due process requirement in the issuance of tax
assessments 1s that the concerned taxpayer must be informed, in writing, of the
law and of the facts on which the assessment is made. Such requirement must

be embodied in the PAN, FLD/FAN, and FDDA. Specifically, when

respondent rejects the taxpaver’s explanations, he must give some reason for
doing so and the particular facts and law upon which his conclusion are based,

and those facts must appear in the record. As a corollary, the concerned
taxpayer must #o# be left unaware of how the respondent or his duly authorized
representatives appreciated the explanations or defenses raised in connection
with the assessment.

In case respondent or his duly authorized representative fails or
effectively fails to observe the foregoing due process requirements, it shall have
the effect of rendering the assessment and collection of the pertinent deficiency
tax void.

In this case, as stated in the PAN dated April 18, 2017,% the BIR found
the following as due from petitioner for taxable year 2015, to wit:

1. Value Added Tax

Vatable Sales

$27,795,415,839.99

Zero-rated Sales

542.300,121.47

P28,337,715,961.46

Less: Zero-rated Sales and Exempt Sales

542.300,121.47

Vatable Sales

$27,795,415,839.99

Add: Adjustments

r

60 Exhibits “P-5" and “R-6" to “"R-6-A”, BIR Records (Folder 1 of 4, Exhibit "R-9"), pp. 275 to 296.
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Sales/Receipts not subjected to VAT

311,118,999.54

Vatable sales booked as Zero-rated sales

520,471,920.52

Undeclared Sales (SLS vs TPI-SLP)

16,085,751.53

Undeclared Sales (SLS vs SAWT)

122,002,965.00

Undeclared Sales (ORB recon)

1,574.438,494.41

2,544.118,131.00

Sales/Receipts per audit

—30,339,533,970.99

Output tax due per audit

P 3,640,744,076.52

Less: Input tax claimed per Return

IT deferred carried over fr. previous Quarter

100,555,031.89

Current input tax

3,570,548,687.78

Excess input tax carried over to SP

(356,700,166.09)

Total input tax claimed per Return

3,314,403,553.58

Less: Disallowances:

Non-deferment of I'T of CG > 1M (19,238,056.22)
Over claimed IT (SLP vs TPI-SLS) (54,201,882.89)
Violation in Invoicing Requirements (4,799,563.44)
Over claimed IT (possible source of IT) (194.486,207.78) 3,041,677,843.25

VAT Payable

P 599,066,233.27

Less: VAT Credits/Payments

VAT payments

21,046,347.21

Deficiency VAT

578,019,886.06

Add: Penalties

Intetest from January 25, 2016 to April 28, 2017 (25.15%)

145372,001.34

Total Amount Due P 723,391,887.40
II. Compromise Penalty
Sec. 255, NIRC - For the unpaid VAT amounting to $578,019,886.06 P 50,000.00
Incomplete information on VAT Return 25,000.00
Total jd 75,000.00

In its Reply to the PAN dated May 3, 2017,%" petitioner made cettain
refutations against the findings of the BIR relative to the foregoing deficiency
VAT, and attached various annexes in support of its Reply.

An examination of the subject FLD with Details of Discrepancies dated
November 10, 2017,%* shows that the BIR considered the defenses and pieces of
evidence submitted by petitioner and rendered its conclusion in the FLD based on
these submissions. In fact, certain items of assessments were cancelled or

reduced in the FLD, to wit:

I Value Added Tax

Vatable Sales

P27,795,415,839.99

Zero-rated Sales

542,300,121.47

$28,337,715,961.46

Less: Zero rated Sales and Exempt Sales

542,300,121.47

Vatable Sales

P27,795,415,839.99

Add: Adjustments

51 Exhibit “P-6", BIR Records (Folder 1 of 4, Exhibit "R-9"), pp. 319 to 329.
62 Exhibits “P-7"” and “R-8" to “R-8-A", BIR Records (Folder 1 of 4, Exhibit “R-9"), pp. 372 to 405.

V
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Sales/Receipts not subjected to VAT

311,118,999.54

Vatable sales booked as Zero-trated sales

520,471,920.52

Undeclared Sales (SLS vs SAWT)

73,960.00

Undeclared Sales (SLS vs TPI-SLP)

—_16,085,751.53

847,750,631.59

Sales/Receipts per audit

28,043,166,471.58

Output tax due per audit

P 3,437,179,976.59

Less: Input tax claimed per Return

IT deferred carried over fr. previous Quarter

100,555,031.89

Current input tax

3,570,548,687.78

Excess input tax carried over to SP

(356,700,166.09)

Total input tax claimed per Return

3,314,403,553.58

Less: Disallowances:

Non-deferment of IT of CG > 1M (19,238,056.22)
Over claimed IT (SLP vs TPI-SLS) (54,201,882.89)
Violation in Invoicing Requirements (4,799,563.44)
Over claimed IT (possible source of IT) (194,486,207.78) 3,041,677,843.25

VAT Payable P 395,502,133.34
Less: VAT Credits/Payments

VAT payments 21,046,347.21
Deficiency VAT 374,455,786.13

Add: Penalties

Interest from January 25, 2016 to Nov. 30, 2017 (36.99%)

138,511,195.29

Total Amount Due P 512,966,981.42
II. Compromise Penalty
Sec. 255, NIRC - For the unpaid VAT amounting to P374,455,786.13 P 50,000.00
Incomplete information on VAT Return | 25,000.00
Total P 75,000.00

For easy reference, a comparison of the items of assessment and their
respective amounts as shown in the PAN vis-a-vis as shown in the FLD, is

presented below:

Item of Assessment Amount in PAN BIR’s Remarks® Amount in FLD
Sales/Receipts not
subjected to VAT 311,118,999.54 assessment retained 311,118,999.54

Vatable sales booked as
Zero-rated sales

520,471,920.52

assessment retained

520,471,920.52

Undeclared Sales (SLS vs

TPI-SLP) 16,085,751.53 assessment retained 16,085,751.53
Undeclared Sales (SLS Etroneous filing
vs SAWT) 122,002,965.00 (interchanged TPs) 73,960.00
Undeclared Sales (ORB TP submitted Sales
recon) Invoices and

Manufacturer’s /

Importer’s Sworn

1,574,438,494.41 Statements -
Non-deferment of IT of
CG>1M (19,238,056.22) assessment retained (19,238,056.22)
Over claimed IT (SLP vs (54,201,882.89) assessment retained (54,201,882.89
r

6 Refer to the Table captioned “Ford Group Philippines, Inc. For the Year 2015 PAN to FLD”
attached to the FLD, Exhibits “"P-7” and “R-8" to “R-8-A”", BIR Records (Folder 1 of 4, Exhibit

“R-9"), p. 403.
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A. Vatable Sales booked as Zero-
rated Sales - P520,471,920.52

The Vatable sales booked as zero-rated sales in the total amount of
P520,470,920.52 pertain to the following:

1. Sale to Westcoast Automotive Corporation/ Ford Subic

(Westcoast)
2. Unidentified zero-rated sales 76,446.62

Total P 520,471,920.52

P 520,395,473.90

1. Sale to Westcoast Automotive
Corporation/  Ford Subic
(Westcoast) - B520,395,473.90

Respondent avers that petitioner sold vehicles and spare parts in the
total amount of P520,395,473.90 to Westcoast Automotive Corporation
(WAC)/Fotd Subic, an entity registered with Subic Bay Metropolitan Authority
(SBMA), which were booked by petitioner as zero-rated sales.

Respondent argues that although the sale, barter or exchange of goods
or properties into a Freeport Zone by suppliers/contractors from the Customs
Territory is considered “export sales” and are subject to zero percent (0%) VAT,
this is applicable only if said cars, vehicles or automobiles are to be used
excclusively within the subject Special Freeport Zone per Revenue Memorandum
Circular (RMC) No. 50-2007. In the case at bar, respondent pointed out that
there is #o proof that the automobiles sold by petitioner to W.AC/ Ford Subic are being used
excclusively within Subic Freeport Zone (SFZ). Hence, respondent believes that the
sales of said automobiles cannot be considered as zero-rated sales.

Respondent also avers that WAC/Ford Subic is a dealer of Ford
vehicles, who then sells to customers within and outside SFZ, just like any
other dealer of motor vehicles. Thus, it can be said that the vehicles sold by
WAC/Ford Subic are not being used exclusively within SFZ. Moreover,
audit/investigation disclosed that sales made by WAC/Ford Subic showed that
77.72% of its total sales constituted VATable sales as compared to its exempt
sales of only 22.28% which meant that WAC/Ford Subic’s purchases should
not be passed with VAT zero-rating but rather subjected to 12% VAT because
its purchases did not remain, used exclusively or destroyed within SFZ.

On the other hand, petitioner argues that Section 4.106-5 of RR No. 16-
2005, as amended by RR No. 4-2007, provides that the sales to enterprises duly
registered and accredited with the SBMA shall be considered as “constructive
exports”, and entitled to VAT zero-rating. Sections 12 and 15 of RA No. 7227
or otherwise known as the ‘“Bases Conversion and Development Act of 19927, as
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amended by RA No. 9400, provides that the SFZ shall be operated and
managed as a separate customs territory. Thus, by legal fiction, SFZ is regarded
as a foreign territory. As clarified in Section 43(a) of the Implementing Rules
and Regulations (IRR) of RA No. 7227 relative to the Subic Special Economic -
and Freeport Zone, Subic Bay Freeport (SBF) enterprises are declared to be
exempt from customs and import duties and national internal revenue taxes,
such as VAT, excise and ad walorem taxes on foreign articles. Section 48 of the
said IRR further provides that articles, which are admitted to the SBF from the
Customs Territory under proper permit, shall be considered exported for
purposes of the laws and regulations of the Philippines, and shall be considered
to be zero-rated. Petitioner stresses that these tax incentives are manifested in
Article IIT of the Certificate of Registration issued by SBMA to WAC - Ford
Subic. Hence, petitioner’s sale of motor vehicles and spare parts to WAC/Ford
Subic of $520,395,473.90 is entitled to VAT zero-rating since WAC/Ford
Subic is a registered SBMA enterprise.

Additionally, petitioner claims that respondent’s argument that the sale
of ordinary automobiles to Philippine Economic Zone Authority (PEZA),
SBMA and other ecozone registered enterprises are not entitled to VAT zero-
rating pursuant to RMC No. 25-99 is misplaced and unfounded. Petitioner
stresses that the purchase of automobiles, accessories and spare parts for
subsequent resale is included in the registered activity of Ford Subic. Corollary,
the sale of motor vehicles, accessories, and spare parts by the petitioner to Ford
Subic, being an SBMA registered enterprise, should qualify for VAT zero-
rating, since the motor vehicles, accessories and spare parts purchased by Ford
Subic are directly used in connection with the latter’s registered activity.
Petitioner avers that RMC No. 25-99 mmposes VAT on PEZA registered
enterprises for the procurement of vehicles or transportation equipment that
are not directly connected with the firms’ registered activities.

Under Section 106(A)(2)(2)(5) of the NIRC of 1997, as amended,

transactions that are “Comsidered export sales” are subject to zero-percent (0%)
VAT, vig.:

“SEC. 106. Value-Added Tax on Sale of Goods or Properties. ~
(A) Rate and Base of Tax. — xxx

XXX XXX XXX

(2) The following sales by VAT-registered persons shall be
subject to zero percent (0%) rate:

(2) Export Sales. - The term ‘export sales’ means:
XXX XXX XXX
(5) Those considered export sales under Executive Order No.

226, otherwise known as the Omnibus Investment Code of 1987, and other
special laws; and” (Empbases added)

4
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“ARTICLEI The Company shall be classified as a Subic Bay Freepott

Enterprise, as such term is defined under Section 3, Paragraph G of the
Implementing Rules, for the following purpose: To engage in the
business of sale and distribution of motor vehicles, spare patrts,
accessories, tires, batteties, and other related products, and in the
rendition of services including, but not limited to tepair, maintenance,
and leasing or renting out of motor vehicles at Lot C-2, Subic Bay
Gateway Patk, Phase I, Commercial Area, Subic Bay Freeport Zone.”

The certificates likewise state that “ARTICLE II The Company shall
enjoy all the rights, privileges, and benefits established under the Act and the
Implementing Rules with regard to the business and the location described
above.”® / “ARTICLE IIT The Company, with regard to its business at the
location described above, shall enjoy all the rights, obligations, privileges,
responsibilities, incentives and benefits established under and in accordance
with the Act, the Implementing Rules and other applicable policies, rules and
regulations as listed at the back of this Certificate.”; “a. To import and export
freely all types of goods into and out of the SBF, subject to the provision of the
Act, the Implementing Rules and other regulations that may be promulgated by
the SBMA.”; “b. The tax and duty free importation of raw materials, capital,
equipment and all articles in general, except those prohibited by SBMA and
those absolutely prohibited by law. xxx”; “c. The exemption from all local and
national taxes, including but not limited to the following: 1) Customs and
import duties and national revenue taxes, such as VAT, excise and ad valorem
taxes on foreign articles; xxx”®!

Hence, petitioner’s sale of automobiles to WAC - Ford Subic, a Subic
Bay Freeport Enterprise, is #oz subject to the 12% VAT,

In the PAN,® FLD,® and FDDA,* respondent cited RMC No. 25-99%
and RMC No. 50-2007,% as basis for imposing the 12% VAT on the sales by
petitioner to WAC - Ford Subic:

80 Exhibit “P-10-A”, Docket — Vol. II, p. 884; Exhibit “P-28", USB.

81 Exhibit “"P-10", Docket — Vol. 11, p. 883; Exhibit “"P-29", USB.

82 Exhibits “P-5" and “R-6-A", BIR Records (Folder 1 of 4, Exhibit "R-9"), p. 294.

83 Exhibits “P-7” and “R-8" to "R-8-A", BIR Records (Folder 1 of 4, Exhibit “R-9"), p. 374.

84 Exhibit “P-9”, BIR Records (Folder 1 of 4, Exhibit "R-9"), p. 451.

85 SUBJECT: Disseminating the Ruling of the Commissioner of Internal Revenue on the Non-
eligibility for VAT Zero-Rating of Automobile Sales to Entities Registered with
PEZA, SBMA and Clark Development Authority.

8 SUBJECT:  Tax Treatment of Sale, Barter or Exchange of Goods or Properties or Sale or
Exchange of Services Made by Suppliers from the Customs Territory to
Registered Freeport Zone Enterprises in the Subic Freeport Zone (SFZ), the Clark
Freeport Zone (CFZ), as well as the Poro Point Freeport Zone (PPFZ), and Vice
Versa under Sections 12 and 15 of Republic Act No. 7227, as amended by
Republic Act No. 9400.
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commercial, banking, investment and financial centers whose metes and
bounds are fixed or delimited by Presidential Proclamations. An ECOZONE
may contain any or all of the following: industrial estates (IEs), export
processing zones (EPZs), free trade zones and tourist/recteational centers.

The national tetritory of the Philippines outside of the proclaimed
borders of the ECOZONE shall be referred to as the Customs Territory.

Section 8 of Rep. Act No. 7916, as amended, mandates that the
PEZA shall manage and operate the ECOZONES as a separate customs
territory; thus, creating the fiction that the ECOZONE is a foreign territory.
As a result, sales made by a supplier in the Customs Territory to a
purchaser in the ECOZONE shall be treated as an exportation from
the Customs Territory. Conversely, sales made by a supplier from the
ECOZONE to a purchaser in the Customs Territory shall be considered as
an importation into the Customs Territory.

Given the preceding discussion, what would be the VAT implication
of sales made by a supplier from the Customs Territory to an ECOZONE
enterprise?

The Philippine VAT system adhetes to the Cross Border
Doctrine, according to which, no VAT shall be imposed to form part of
the cost of goods destined for consumption outside of the territorial
border of the taxing authority. Hence, actual export of goods and
services from the Philippines to a foreign country must be free of VAT,
while, those destined for use or consumption within the Philippines shall be
imposed with ten percent (10%) VAT.* (Emphases added)

Accordingly, sales of goods by a VAT-registered taxpayer, such as
petitioner, to entities located in the Subic Special Economic Zone, which by
legal fiction is regarded as foreign territory, are considered “export sales” subject
to VAT zero-rating, pursuant to Section 106(A)(2)(a)(5) of the NIRC of 1997,
as amended, and as implemented by Section 4.106-5(a)(5) of RR No. 16-2005,
as amended by RR No. 4-2007.

Here, WAC - Subic Ford is a Subic Bay Freeport Enterprise during the
subject period and is engaged “in the business of sale and distribution of motor
vehicles, spare parts, accessoties, tires, batteries, and other related products
xxx.”% Hence, its purchase of vehicles and spare parts from petitioner for
subsequent resale is included in its registered activity. The subsequent resale
of these vehicles and spare parts to customers who may or may not bring
them outside the SFZ is beyond petitioner’s control and should not
affect the tax treatment of its sale of vehicles and spare parts to WAC -
Ford Subic.

All told, considering that petitioner’s sales in the total amount of
P520,395,473.90 to Westcoast Automotive Corporation/Ford Subic

r/

89 Now at 12% VAT rate.
9 Exhibit “P-10-A", Docket — Vol. II, p. 884; Exhibit “P-28", USB; Exhibit “P-10", Docket — Vol. II,
p. 883; Exhibit "P-29", USB.
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We find that the amount of zero-rated sales declared per VAT return ties
up with the amount of zero-rated sales per Swmmary List of Sales. Thus, there is
no basis in respondent’s allegation that there were unidentified zero-rated sales.
Accordingly, the assessment pertaining to this item should be cancelled.

B. Disallowed Input Tax for Non-
compliance of  Inwoicing
Requirements - £8,900,000.66

In the course of respondent’s audit, petitioner presented documents to
support discrepancies per third party information as against SLP. However,
verification of said documents disclosed that various purchase invoices and
official receipts revealed violations per invoicing requitements, hence, the
corresponding input tax was disallowed pursuant to Section 113(B) of the -
NIRC of 1997, as amended.

Petitioner manifested that it agreed with this item and accordingly paid
the corresponding deficiency VAT in the total amount of $15,058,570.97,
inclusive of interest and compromise, as evidenced by BIR Form No. 0605%
and eFPS Payment Details.” Hence, this part of assessment shall be deemed
cancelled.

C. Excess input tax carried forward
to  succeeding  quarter -
P356,700,166.09

As disclosed in the FDDA, respondent deducted the amount of
P356,700,166.09 from the available input tax credits of petitioner which
effectively disallows the same. Respondent did not provide for any legal |
and/or factual basis for disallowing the said amount, as such, the same must be
cancelled as it violates Section 228 of the NIRC of 1997, which requires that
the taxpayers shall be informed in writing of the law and the facts on which the
assessment is made; otherwise, the assessment shall be void.

In view of the foregoing, considering that the assessment has no legal
mooring to stand on, and that in fact, petitioner had excess input tax as of the
end of taxable year 2015, amounting to P356,700,166.09, as shown in its
Quarterly VAT Return for the 4™ quarter of 2015,® We find petitioner not
liable to pay any deficiency VAT. Accordingly, the assessment issued by
respondent against petitioner for taxable year 2015, covering deficiency VAT,

v

9 Exhibit *P-11", Docket - Vol, II, p. 886; Exhibit “P-18", USB.
97 Exhibit “P-12", Docket - Vol. II, p. 887; Exhibit “*P-19”, USB.
9% Line 29 of Exhibit “*P-21”, p. 36, USB.
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including the corresponding interest thereon in the amount of £48,976,063.64,
must be cancelled and withdrawn.

WHEREFORE, in light of the foregoing considerations, the present
Petition for Review is GRANTED. Accordingly, the FLD dated November 10,
2017 and the FDDA dated June 29, 2020 issued against petitioner for
deficiency VAT assessment in the aggregate amount of P120,332,694.77,
inclusive of interest, for taxable year 2015 are CANCELLED and SET
ASIDE. °

SO ORDERED.

Ay Ak, 7 =
MA. BELEN M. RINGPIS-LIBAN
Associate Justice

WE CONCUR:

MARIA ROWENA DHSTO-SAN PEDRO

Associate Justice

Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

Q\z_ AL, oy —
MA. BELEN M. RINGPIS-LIBAN

Associate Justice
Chairperson
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the
above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Coutt.

ROMAN G. DEL ROSARIO
Presiding Justice




