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This 1z an appeal from ' deeision of respendent
asssessing agains  and desanding upon petitioner the
paysant of deficiency percentage tax and sarcharge
a common carrier in the sum of P13 277 9%, computed
follows:

$ surcharge on #3l mu ﬁ
R R T
sarcharge G
2oTAL” mr TUB o000 m

Petitionar a domestie - tion engaged in
inter-island and inter-ocean tranmsporta ioa of passen-
gers and cargoes by ship. In the examimation of 'ts
books of “s-.cunt, pspers and records conducted by re-
spondent ' agsat, 1t was found asonz others that pe-
titioner was regularly reporting and declaring for taxa-
*ion, under Section 192 of the Natiomal Iantermal Rovi-
nue Code, ts quarterly = : receipts (January to July
1956) and monthly gross recelpts (August 1956 to June
W. 960) from its shipping business; that in meking
sald declarations pe itioner deducted from its gross
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réceipts 108 thereof corresponding to an estima
serve of the amgount paid by ocuntomers on sesoant of un-
ihipped frelghts and returned passenger tickets; tha
the sald reserve of 105 of the gross reeclipts amounted
to #5.553,368 43; that after liquidation of the sald »
serve. the monthly balance was declared and returned
for tazation n the following moanth after the due date
of paymenty and that the onliguidated balance of the
104 reserve of the gross recelpts amounted . ¥ 560,-
018.23.

Un the theory that the 2§ common carr er s tex dus

on the sald unliguidated balance, slthough subseguently
pald by petitioner, vas not paid on or before its due
date th investijating revenue agent recommended on
lioveuber 28, /960 the imposition and collection of the

254 sureharge as required by Section 18) of the Hationaml

Internal Aevenue Code which provides among others. as
follows:

S3C. 83, Zaxsant of nerasitage laxes -
{al Jo cenerel. - xx X% =

ast pald vithin the tite spesified avover

the amount of the tax be inereased by
r“t:-ﬁ:mm the inerement to be a part
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surcharge of fAfty per cgntus of its amcunt.
= xX.

It was also founéd by the sane lavestigating reve-
nize ageont that petitioner 4id not declare and return
for taxation ne part of Lts taxable gross recelpts the
total walue of the docusentary stasps 1t affixed to
the dills of lading as reguired by Section 27 of the
Tax Code, The cost of the sald documentary stamps af-
fixed to tha Pills of lading asounted to P219.193.3%.
Ca the theory that the tetal valae of the dosussntary
stamps affixed to the bills of lading forsa part of
petiticner's taxabls zross recelpts the investigating
revende agent also reconmended tie isposition snd cole
lection of the 20 common earrisr’s tax on ths sald
amount of ¥219.193 9+, plus 25+ surcharge thereon for
late peymect (Bwhe € and L. pp. 11-13, BIR rec.), pur-
sdant to Seetisa 192 of the National Interssl “evenue
Coda which provides as followe:

Un Bay 23, 1963, besedl on the Findings and recom-

sendstion of the investigeting revenue sgent, respondent

asgessad .mthd-dﬂ“mlmmm-
ment of ¥13,279.9%, gdars, plus #300.0° as suggested
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comproaise in extrajudicisl se  ement of pe - s
penal lisbility under Section 209 of the Hevenue Coda.
(Exh. 3, p. 3%y BIA ree.)  This letter-decision of =
spondent, from which the present appeal wa: lled with
this Court, was receiveu by petitioner on June 17. 1963.
(' 8 Bes p- 15).

In snswer to the petition wilew respoadent
for the first tine clsimed that the common = =
tax returns flled during the perlod covered ' assess-
sent were false or fraudulent and they did not reflesct
the actual gress receipts of petitioner On the theory
that petitioner s returns were false or fracdulent re-
opondent seeks in his answer to the petition for review,
the collectlion not only of the daficlency percentage
tax and 254 surcharge for delinguemey in the payment
thereof but also the 50F 5d yalores pemslty imposed by
Section 183(a) of the Revenue Code, gupra.

Under tne foregoing facts and elroumstances. the
issues submitted te this Court for resclution are the
following :

(1) #hetber or not petitioner 1s subject to the
29% surchsrge on the percentage tax due on the unliqui-

dated balance of the 108 reserve;
(2) ¥hether or not the total Vmlue of the docu-

mentary stamps affixed to the bills of ladiog as re-
quired by Section 227 of th: Tax Code forss part of
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the =~ . gress . lipts  petitioner;

(3) Whether or /ot respondent s right v as s
petitiocner for defielency perventage tax commen
ea’ ~ snd the 25 surcharge for late payment
has preseribed under Section 331 of the Tax Code, in re-
latlon © Seetion 312 of the same Code; and

%) whether or not petitioner is sabjee to the 508
surcharge or gd yalorsm peaslty for filing false &
frauduleat returns as = common carrier

Ac to the first issue  petitioner contand: that 1t
is not delinguent in the payment of the parcentage tax
dus from 1t o a common earrier because the unliguidated
reserve of 108 of the gross receipts of the preceding
months was iavariably included and declared for tazatiom
for the succeeding months snd tha peresntage tax due
thereon wers paid. This wes done, it 13 alleged, to
minimize errors and possible elaime for refund hsd peti-
tioner not ingenicusly devised the method of ereating a
105 reserv: of 'ts gross receipts.

The method adopted by the petitiomer in dedueting
fron its monthly gross recelpts 108 thereof as a reserve
for the eost of anshipped cargoes and returned passeager
tickets 1s not sanctioned by Section 92 of the Tax Code.
It 42 a eardinsl rule in taxation that the matter of de-
duetion - gross receipts gress earnings or gress
income of = taxpayer is an set of leglslative grace.
Whare the law does net provide a deduction from a tax-
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payer': tamable gross receipts he svsvet do = withou
“iolating the provisien of the law 1 despite the
plausible reason thersfor. Moreover Af petiticamer in-
tended to minimlze errors in deela ing and returning
its taxnile gross receipts durlng the month and thereby
avold future elaims for refund, the praciical. easy and
legsl way to do ‘2 to mske & true and comp te return
of the amount of ts monthly gross recelp | and within
ten (10) Zla 207 days after the end of eaeh momth,
pay the tax due therssn as reguired by Seetion 183(a) of
the ldational Internal Revenue Code. Any excess payment
of the percentage tax eorresponding to any month ean
easily be adjusted by deducting from the gross receipts
of the succeeding month the recelpts from unshipped car-
goes and returned passenger tlckets  The proeedure n-
dicated sbove 1z not in reality an set of deduction dut
a simple sdjustment in making s true and complate Fe-
tarn of the Saxpayer s moathly gross receipts.
Admittedly petitioner falled to declare and return
for taxation the anliquidated reserves during the menths
thsy were recelved by the taxpayer. It follows, there
fors, that patitioner failed to pay on tlame the pereentage
tax on the ssid unliquidated reserves Consequently, pe-
titioner 1s sabject to . 258 surcharge imposed by Seo-
tion 183(s) of the Tex Cede. g@aga. And the imposition
and eollection thereof under the facts and circumstances
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of this ecase, is mandatory. (iim Co Chui ~ Posadas
47 Phil. 460y Koppel vs. Colleetor. 87 Phil, 348
Amerlean Biseult Co,. Imne. . Collector, CTA Cau: No.
Whhy, August 27 1963.)
As to the second issus, petitioner contands that
the total velue of the documeatary stamp affized teo
the bills of lading does mot form part of its taxable
gross revsipts. under Sectlon 192 of the Natiomal Inter-
nal Heveaus Code, guary. hnmﬂﬂtﬁmhlﬂu.
petitioner allsgad that the ocosts of the documentary
stamp sre pald by the shippers and consignses-of ear-
gooay tuat pstitioner never treated this item g5 o
part of its gross reeslpts as avidencad by the earge
sanifests showing separate colusns fer the (1) cost of
documentary stamp and the (2) cost of fraight charged
by petitioner; that petitioner oanly acted as an agent |
of respondent in colleetin: the sost of doeumentary :
stanp affixed to the Dills: of lading; and that the in-
clusion of the cost of documentary stamp in the Samable
gress receipts of petitioner would result in double
taxation.
fn the other hand, respondent contends that the
cost of the documentary stamp affixed to the Bbills of
ladlng constitutes a part of the tamnble gross receipts
of petitioner., It 1s alleged that the words “grozs
receipts” found in Section 192 of the Tax Code msan the f
whole entire, »r total recelpts of petitioner in the

; o bR S
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shipping business and that the coust of the documeatary
stamp pald by the shippers and consignees of cargoes to
petitioner forms part of its tamable gro . reseipts. I
is further a lsged that petitioner is not an agent of
respondent in collescting the ecost of the documen‘ary
stamp snd that the value thersof constitates an expense
of the petitioner.

dg are in sgreecent with petitioner that the cost
of documentary stamp affixed to the bllls of lading does
not form part of its taxable gross recelpts. In the Fipst

e, the coat of the documentary stamp cannot be con-
:.Kr-luulm:tmum-mlnhdru
the payment of the sald stamp 1is not takan fros the
funds of petitiomer but from a portion of the total re-
celpts sarmarked for the cost of the documentary stamp.
In tha sesond plaee, the highest tribunal of the land
iaterpreted the term “gross receipts” to mean all re~
celipts of a Sakpayer exeluding those whiech have been
especially earmarked by lav or regulation for the goverme
ment or some person other than ths taxpayer Thas, it
was helds

"xx xx. The Nover could mot have
meant to as lpt of the Manils
mnmmEm-tum“m
t‘:'m-mu lug-gl-m The lat-

balng a Government .
would be double taxatio m
mmn.ﬁ- adsits of oo other
interpretation. In “--r‘-ﬁ.
Joverament not have intended con-
sider as gross recelpt the portien of the funds






DECISIUH =
CIA CASE ao, 1Ma26

unin, whea it rulsd as fellows:

'ZX Xx, 42 tha lsarned trial Court

hzs aptly chservad: 'z x ¢ %he govera-
sant zould unoat hasve intended to Mnuid“ an
g:oru racalipts the 285 thst went to one of
#s inatitaticns; ths Bursau of Castons, and
thereky colleset peres-tage tax on 1t from
véuitioner. To kecld retitiomer 11ably for
the paysent ol percentage tex 13 ungaestion
ably unjust aas act rentamplatsd by Sestion
191 oif the Tsx Coda. * (Visavan Cebu Terminal
C¢., lne. vs, Loamissloner of Inlsrnal Keve-
u'lhl.gﬂi o5, 1-29530 & L-19%Wk%, Februsry
t‘-*"lil b )

Adcordingly we hold that the total wvelus of ths
dogumentary stemp affixad to the bille of lading. as
mequired by vectlon 227 of the Tax Code dges not v
part ol Los Laxable gross eceipts of patiticmer.

48 the Lulrd an. fourth lssuss are intsrrelated,
we deen it sppropriste Lo dispose of thex Jjointly. Pe-
titioner contends that aven cn the azsenntion that the
tax assecsaent of respoadent 1s bassd oa valid and
legal grounds, Lhe rlght of resjcihleil to assess petie
tioner before dune, 1558 hss ,rescribed under section
331 of sue lgx Cede wileh prevides ag lellowss
8iki, 331.

ded in the suoees
fgor the rutorn wez L1lec
ing in court withou

he collection ef suth tsxes suall be begun
after the expiration of sueh period. For
the pn e of this seutlon o retarn [iled
before the last éay praseribed law for
the filing thersof shall be considered as
“1isd un such lng't Gayr xa xx. (Lnder-
scoring suppl ed
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Respondent countersd by alleging tha = right
t2 assess tha 4. leleney percentage tax and
covering the period from Jamuary 1956 = June 30
1960 inelunsi has not preseribed because peti’ o
ia guilty of fraud when 1t underdeclared a -ubstantial
porticn of ts taxable gross receipts as a commen car-

. during the peried in gquestion. In capport of his
econten lon, respondent eited Section  2(a) of the Tax
Code whieh provides that, in ease a false »v frandulent
roturn iz filed with intent to evade the tax, the assess-
mant may be mads within ten years af'ter the dlscovery of
the falsity or fwaud.

The question offreud becomes moot and scademic in-
sofar as the cost of the documentary stamp affixed te
the bllls of lading ‘s concernsd because we have ruled
that the said cost does not form part of the taxadle
gross recalpts of petitiomer as a common carrier,  With
respect to the unliquidated reserve of 10§ of the gros:
recelpt which was not declared for tazation on its due
date, petitioner = failure does oot constitute fraud
with intent to evade the tax 1t appesring that ths de-
ductions of the sald reserve from petiticner's greoac
receip’ were resorted Lo becsuse of the insecuracy of
the figures shown in the monthly passeager amd eargo
manifests Moreover assesssent based on taxpayar s
books of asccount papers, record- and documents, which
ar: subjeet to inspection and examination at all times
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The recerds show that on May =, 963 respondent

agsessed petitioner for def  ney percentage tax

and 295 surcharge in the smount of #13.279.9% cover-

ing the perlioed from Jamuary, 1956 So June 30, 960,

Aespondent s letter-assessseal was received by peti-

tioner on June 17 196} Consequantly, under Saetion

331 of the Tax Code, aagra, petitiss-ian only be assessed

for 254 surcharge. which is considered a part of the tax,

in the ssount of #%,117 .29, computed as follows:

“ross recelpts per

(June ul‘ m 19601 oo P38,901,65%,17
Lesst n-ut red ru-

sans t:' b, 1-0) .o 252292.200,50
Amount 108 mm-

(uhnn 1-:1 » 3,549,373.67

m -r'r;'l. ma,.d *.17) '%

26 tax due thereon undar
s“ﬂl 1’!“ mm IE L RN ' m

Finally as to the aspunt of P300.00 gsuggested to
be pald by petitioner in extrajudielsl gettlement of
its pensl liability under the Nztional Intermal Heve-
nue Code. suffice it to say that the eollection thereof
without the comsent of the taxpayer iz 1llegal. (Col-
Leetor of Interaal Nevense vs. University of Sto. Tomss,
G. A, Wos. L-1127% & L-11280, Nov, 28, 1958; Collector
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! of Iaternal Revenue 5. Pedro Beatisth ot al G R
| Nos. L-18850 & L-12258, May 27, 1959).

WHEREFORE. the deeislon of respondent appealed
from should be, as 1t is hereby modiffied Petitioner
is hereby ordered to pay respondent or his duly author-
i13ed collection agent the sum of #4 117 29 Without
pronouncesasnt as to costs

65U UBCERED,

Quszon Clty, November 1k 1966

‘SETANIELAO R, ALVA
Assvelste Judge

Wk CUNCUR3

o

AVRAR Ay Ulh LA
Presiding Judge

RAMON L. AVARCEUA
Asspeiate Judge




