REPUBLLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CLTY

DAO HENG SECURLTIES (PHILS.)

INC.,
Petitioner,
- versus - C.T.A. CASE NO. 4841
THE COMMISSIONER OF LNTERNAL Promulgated : .
KEVENUE. Respoundent. APR 21 19%

DECITISTON

This is an appeal from the decision ol respondent
Commissioner of Internal Revenue denying the pfotest
filed by the petitioner against the tax assessments
issued for alleged deficiency percentage and value-added
taxes [or the liréL semester ol 1988.

Petitioner is a domestic corpuyatiun organized and
existing under the laws ol the Philippines with principal
olftice located alt Paseo de Roxas, Makati. Oon April 23,
1991, petilioner received a letter lrom respondent dated
April 10, 1991 assessing them tfor the total amount of
P312,808.81 as quaid taxes for the first semester of

1988, broken dqwn.éé follows:
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Deticiency value-added tax (VAT) P 96,655.45
Deficiency Percentage Tax
(as lending investor) P216,153.36
Total Tax Due P312,808.81

Petitioner, through its external auditor, filed a
protest and maintained that the assessments for the 6%
petrcentage tax and value-added tax for the lirst semester
of 1988 have no factual nor legal basis.

Respondent, in a letter dated March 31, 1992, denied
the protest and stood firmly behind the [indings of the
BIR examiners. Petitioner then elevated its case Lo this
Gourt and prayed for the cancellation ot rhe assessments
isﬁued against them for the first semester of 1988,

The assessment for percentage taxes in the amount of
P216,153.30 stemmed [rom the beliel of the B1IR examiuners
that petitioner is a lending investor thus subject to the
6% percentage tax provided in Section 116 ol the 1988 Tax
Code. The investigation conducted by the exawiners
allegedly uncovered pelilioner’s Dbusiness practice of
lending money to its «lients by advancing the purchase
price of the securities bought by its customers and
suﬁsequently imposing interest on the monetary advances
made by them. 1t is their tLheory that the habituality by
which this practice is done classilies the petitioner as

a lending investLor.
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Peltitioner disagrees with Lhis conclusion and denies
ever having been a lending investor. It insists that it
is a stock ~broker and in the course ol engaging in this
kind ot business, it enters into agreements with some of
its clients whereby petitioner advances the payments on
thé securities bought by these c¢lients which will
eventually be paid on a date agreed upon with additional
charges as interest. To prove its point, petitioner
presented as one ol its wituesses, Ms. Evelyn Dipasupil,
their management accountant in 1988 who testified that
the advances made by tLhe corporation as a stock broker
are privileges extended Lo ils mérgin clients and this is
a common practice in the business ol stock brokerage,

Quoted hereunder are portions of her testimony, thus:

Al In a stockbrokerage business we have two
kinds ol clients, Une we call a cash
client and the other a mavgin client. As

contrasted wilth a cash client a margin
client. is allowed to pay for any ol the

purchases, ot course with the mwutual
agreement with tLhe stockbroker, Ltor at
least certain period ot time, A cash

client is one who is requested to pay on
exactly four days from the date of the
transaction to pay oftf whatever securities
was bought by him. On the other hand, we
as a broker are also obliged to pay on the
fourth day ftrom the tramnsacltion date any
proceeds due to a cash client. With
regard to a margin client, the sales
proceeds of a margin client are credited
to their account on the fourth day upon
the Lransaction day.
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Q. Mrs. Witness, I would like you to «clarity
what the term margin exactly means?

A. The term margin reflers to these clients
whom we have margin agreement with. Which
means to say Lhat we at a certain point in
time advanced [or them the cost of the
securities that they bought and per also
our agreement with Lhem they are supposed
to deposilt Lo us a cerlain « amount to cover
for a margin line that we give themn. They
are allowed to buy and sell for their
account securities as listed in the stock
exchanges so that any given time when

their account is already due which as
- I1've said all accounls whelther cash ov
margin on Lthe fourth day from the

transaction date. Il they are unot able to
give us the purchase price we advance for
them this purchase price because we are
liable to a clearing house to pay off the
results of our transaction for any
particular day.

In its memorandum, petitioner argues that it merely
"accommodated its customers in the purchase of
securities, in eflfect lendiung the securities on account
on which it charges ils customers interest”, It fturther
contends that such act can never be classified as lending
money to its customers.

The other aspect of the assessment councerns Lhe

value-~added tax that petitioner allegedly lailed to pay

for the tirst semester of 1988 in the amount of
P96,655.45. The investigation conducted by the examiners
led to the conclusion that petitioner allegedly

underdeclared its gross receipts Lhus resulting in the

payment of a lesser amount in value-added Lax than what
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was aclually due Lrom Lhem fLor the alorementioned period.
This underdeclaration was noted by the examiners when it
was disco§ered that the gross receipts declared in
petitioner’s day book is more than that reported by the
petitioner in its VAl returns. The total amount of

PY6,655.45 as value added Lax was computed as follows:

Per Daybook Per Return
1st Quarter Sales P1,230,919.98 P1,037,786.92
2nd Quarter 809,016.80 561,268.31
Total P2,039,936.78 P1,599,055.23
Ditfterence P 440,881.55
Basic Tax P 44,088.25
25% Surcharge . 11,022.06
20% Interest 31,545.14
Compronise 10,000.00
Total VAT Due p 96,655.45
Petitioner prrovided din explanaltion for this
discrepancy Dby stating that its day Dbook entries

contained all its transacltions including the commissions
whereas its VAT returus reflected the amouﬁts which
already excluded the cummissious/yebates which petitioner
gave Lo ils clients. The commissions are evidenced by
the credit memos oltered by the petiltioner as exhibits
(Exhibits "8" to "JJ~-2"). Petitioner contends that the

commissions which it relunded Lo its clients should not
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form part ol its gross receipts lor the purpose of
computing its value-added tax. Respondent disagrees and
reiterates her original reason for denying the protest
which is clearly enunciated in her answer to the
petition, thus:

4, Petitioner as a VAT registered

business entity granted sales discounts/rebates
to its clients which it deducted from ilts gross

sales but subsequently disalliowed by
respondenl’s investigating tevenue enforcers
for tailure to comply with the following

requirements, to wit:

a) That the discount must be
granted at the time ol the sale;

) That the amount thereot
must be indicated as a separate item
on the face ot the invoice; and

c) That the same must form
part ol the gross sales duly recorded
in the Dbooks ol accounts, thereby
resulting in the herein deficiency
VAT assessment.

The two basic issues presented to Us ftor resolution
are as follows:
1. Whether or not petitioner lalls under
the category ol a lending investor subject to>
the 6% percentage tax provided in Section 116
of the Tax Code:
2. Whether or not petitioner can exclude
the amounts given to ils c¢lientls as commissions
from 1its pgross receipts for the purpose of
computing the value-added tLax.

Petitioner submitted its memorandum aund both parties

olfered their respective evidence.

659



DECISION -
C.T.A Case No. 4841

First 1Issue

The fact that petitioner received interest income
during the first semester of 1988 served as the signpost
which led the examiners to delve into its source. It was
discovered that a major portion of ils inlerest income
was derived from the amounts which the petitioner
received as payments for the advances made by them in
buying securities for some of their clients. Petitioner'
admits this fact but argues thal Lhelr receipt of
interest income in this manner does not make it a lending
investor because this practice does mnol involve the
lending of money but the lending of chattels (securities)
on accountl. Furthermore, this is not done in a regular
or habitual manner to make it fall within the puarview of
the definition of a lending investor.

A careful analysis of the business practice of the
petitiouner has led this Court to believe that the
petitioner should not be Laxed as. a lending investor
under Secbtion 1106 of the 1988 Tax Code. Sectiup 157 (u)
of the 1987 Tax Code defines a lending investor as "one
who makes a practice of lending woney for themselves or
others at interest”. At a glance, we can easily conclude
that the petitioner falls squérely within the category of

a lending ionvestor because admittedly it advances money
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to purchase stocks in favor ol some of its cliénts with
the agreement that these be paid at a future date with
interest. However we are led to conclude otherwise 1if
- seen in the context ol the nature of the stockbrokerage
industry. The act of advancing money to buy stocks in
the name of some of its cliénts is necessary and
essential in the business of the petitloner because
without such arrangements the petitioner would lose a big

bulk of its clienls. 7The testimony of their Management

Accountant elucidates this poilnt clearly, thus, !

Q. Since these margin .transactions appeared
to be somewhat burdensome to your
company, can you cite any particular
reason why you deo engage in this kind
of margin transaction?

A. Well, most people who strike margin
agreement with us are what vyou call
bigger local investors. These are
people who have assets but at the
moment not that liquid in cash. So
for us not Lo forgo of the commission
that we can get from these people, we
have a margin agreement with them.
We agree bto give them a margin 1line
ol say for example 30 wor 60 days
depending on the viability of the
client. So we allow them to purchase
on a margin line securities for their
accounts and they get to pay us as
per our agreement. So that is given
30 or 60 days but then again their
account is also affected by their
sale proceeds. If they sell anytime
within our agreed number of days then
their account is credited for the
gxact amount of the sale proceeds.
it they sell after the due date of
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their purchase, then they also get
credited for the full amount of the

sale proceeds. It they sell Dbefore
the due date then*the same is also
tLrue.

In the cases of Insular Life Assurance Company vs.
Commissioner of Internal Revenue, CTA Case No. 2336 and
Filipinas Life Assurance Company vs. Commissioner of
Internal Revenue, CTA Case No. 2337, this Court is
resolving the issue of whether or not insurance companies
should be taxed as a lending investor made the following
declaration, thus:

We have had occasion to express the same
view. It has been held that "when a person or

company is already taxed on its main business,
it may not be further taxed for doing something
or engaging in an activity or work which is

merely a part of, incidental to and is
necessary Lo its main business". (Asturias
Sugar Central, Inc. vs. Commissioner of

Internal Revenue, C.T.A. Case No. 983, February
14, 1963, citing Standard Vacuum O0il Co. vVSs.
Antigua, 96 Phil. 909.) This doctrine was
cited and relied upon by this Court in the
Asturias case in connection with the issue of
whether or not the taxpayer therein was liable
for the [fixed tax as a lending investor. The
ducttine is but the result of the correct
aPPlicatlon of the 1rule of interpretation to
determine the legislative intent behind revenue
lawa.  Where the law taxes a business, it is

presymed to be the Jegislative' intent not to
gﬁpprgtely Lax every ‘gactivity which is merely

puideﬁtal ar ggghssazy to_the conduct of said
buaigess (Underscoring supplied)

K

, There can be no questiun LhaL lending
money at interest by life insurauce , conpanies
is " not only - incidenLal to their" ‘busipess but is
essential to  thair: vgry existence. No
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iusurance company can survive without investing
its funds in loans.

In the instant case, it is indeed necessary to enter
into such 1liberal arrangements whereby petitioner
advances money to buy securities in order to maintain a
big bulk of their clients thereby preotecting their
commissions which comprise their main source of {iuncome.
In the stockbrokerage industry, this may be considered a
"husiness~saving" device and because such practice 1is
essential and incidental to their main activity then this
should not be taxed separately. The interest income
derived by the petitioner on the monetary advances it
made during the first semester of 1988 was properly
declared in its final income tax return (see page 39, BIR
Records) and we find that the same interest income should
not be taxed again on percentage tax imposed by Section
116 of the 1988 Tax Code. However, c¢onsidering that this
interest income was earned by reason of its
stockbrokerage operation said iuncome should form part of
"gross receipl” for VAT purposes.

In conclusion, we find the assessment for percentage
taxes lor the iirst semester ol 1988 improper as we do
not fiund any sutficient legal and Factual basis to

sustain the same.

oacond rse o
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Petitioner admitted that there was a discrepancy in
the figures in its day book with those that were
indicated in the VAT returns in the amount of P440,881.55
for the first semester of 1988 and this is because {1t
already excluded the commissions/rebates it had granted
to its clients resulting in a decreased amount of grossg
receipts. Respondent claims that the exclusion of these
commigsions cannot be allowed because it does not conform
to the requirements provided in Section 100(d)(3) of the
Tax Code. On the other haund, petitioner insists that
Section 100(d)(3) of the Tax Code applies only te the
sale of goods and as a stockbroker it i% engaged not in
the sale of goods but in the sale of services.

We agree with the petitioner that the aforementioned
Section 100(d)(3) refers to sale of goods hence cannot be
applied to the business of the petitioner which involves
the sale ol services. Nevertheless petitioner is still
subject to thefbrdvision found in  Section 102(a) ot the
Tax Code, thus; -

_ BEC 102 - Value-added tax on sale of

services (a) Rate and base of Tax. - There

shall be levied, assessed and collected, a

value-added tax equivalent to 10% of gross

receipts derived by any perdon engaged in the

sale of services. The ‘phrase "sale of

services" means the performance of all kinds of

services fpy others for a fee, remuneration or

consideratjon, including thode performed or
rendered - by construyctioyn and services
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contractors; stock, real estate, commercial,
customs and immigration brokers; lessors of
personal- property; lessors or distributors of
cinematographic films; persons engaged in
milling, processing, manufacturing or repacking
goods for others, and similar services,

regardless of whether or not the performance

thereof calls for the exercise or use of the

physical or mental facilities. XXXXX

The aforementioned law speaks of "gross receipts"”
and this term has been defined by VAT Implementing
Regulations as:

"The total amount of money or its equivalent
representing the contract price, compensation
or service fee, including the amount charged
for materials supplied with the services and
deposits or advance payments actually Qor
constructively received during the Laxable
quarter for the services performed or to be
performed for another person, excluding value~
added tax."

The term "gross receipts"” has been interpreted to
mean the whole amount received by the contractor without
any deduction (p. 378, Hector S. de Leon, 1994 National
Internal Revenue Code Annotated). Therefore it was
erroneous on the part of the petitioner to exclude the
commissiouéfrebaLes it granted to its <clients because
this had the effect of diminishing the total amount it
received from engagiug in the business of stock brokerage
and it 18 for this reason that the assessment issued by
the respondent for the value-added tax for the first

semester of 1988 cannot be set aside,

665



DECISION -~
C.T.A Case No. 4841

- 13 -

It is important Lo note that respondent failed to
include the interest income received by the petitioner
for the above-mentioned period as part of the "gross
receipté" subject to value-added tax. As quoted earlier,
gross receipts refers to the "total amount of money XXXxXX
received during the taxable quarter for the services
performed or to be performed for another person excluding
value-added tax". (supra) This definition itself |is
broad enough to embrace‘all kinds of income received by
the taxpayer in connection with its brokerage services
which as discussed earlier includes the inéerest income
.being taxed separately by the respondent. Unfortunately,
respondent did not assess deficiency value-added tax from
the interest income of the petitioner. Inasmuch as we
are mnot in the position to issue assessment notices
because such is Lhe sole prerogative of the Commissioner
of Internal Revenue, this Court is confined to recommend
that in the future all interest income received by the
petitioner from its stockbrokerage business must form
bart 6thpe gross receipts subject to the 10% value-added
tax. |

o iu -view 6f ’iallf%ﬁhe foregouing, the deficiency
pgrceﬁtagé Lax qssessmeut“issued against petitioner . for

the tirst semester of 1988 in the amount ol P216,153.36
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is hereby cancelled and sel aside and respondent 1is
ordered to desist from collecting said amount. With
respect to the deficiency value-added tax assessment, we
hold the petitioner corporation liable in the amount of
P86,655.45 inclusive of the 25% surcharge plus 20%
interest from April 10, 1991, the date it was demanded
for payment, unfil fully paid pursuant to Sections 248
and 249(c)(3) of the Tax Code. The tax due from the
petitionei is less than that assessed by the respondentd
in the amount of P96,655.45 as we excluded the compromise
penalty of P10,000.00 because there was no compromise
agreement entered into between the petitioner and
respondent with respect to its value~-added tax
deficiency.
50 ORDERED.
o 0. Quat

ERNESTO D. ACOSTA
Presiding Judge

WE CONCUR:

(On leave)
MANUEL K. GRUBA
Assgpciate Judge

'
RAMON 0. DE LY IYA ‘
d

Assouciate Ju
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CERTIFICATION

I - hereby certify that this decision was reached
after due consultation among the members of the Court of
Tax Appeals in accordance with Section 13 Article VIIT of

the constitution.

Cnn @ O
ERNESTO D. ACOSTA
Presiding Judge
Court of Tax Appeals
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