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Before the Court is a Petition for Review filed on July 17, 2007 by Moneyline
Telerate (Philippines), Inc., praying for the cancellation and termination of the Audit
Result/Assessment Notice issued by respondent on the alicged deficiency income

taxes, withiwolding taxes. and penaliies in the total amount of P29,045,255.49.
STATEMENT OF FACTS

Petitioner Moneyline Telerate (Philippines). Inc., is a domestic corporation

.- . - e . . 1
existing under and by virtue of Philippine laws, with principal address at 9™ floor, L/
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Tower One, The Enterprise Center, 6766, Ayala Avenue corner Paseo de Roxas,
Makati City."

Respondent is the duly appointed Commissioner of the Bureau of Internal
Revenue (BIR) who is vested with authority to administer and enforce national
internal revenue laws. She holds office at the BIRZ Mational Office Building, BIR
Road, Diliman, Quezon City.

On December 23, 2005, respondent sent to pettioner a Preliminary
Assessment Notice, together with the Details of Discrepancies, assessing petitioner
for deficiency income tax, expanded withholding tax, withholding of vatue-added tax

(VAT), final withholding tax, and capital gains tax for taxable year 2002 as follows:?

- DEFICIENCY TAXES i AMOUNT B
Irncome Tax N P 4,557,598.89

Expanded Withholding Tax 118,461.16
Withholding of Value-added Tax 8,883,372.02

| Final Withholding Tax. | 13,325,058.03 |
Capital Gains Tax_ | 1608,020.52 |

 Towal P 27,872.510.62

Cn March 15, 2000, petitioner protested the above-mentioned Preliminary
Assessment Notice and requesied a reinvestigation.”

Respondent replicd to petitioner’s protest in the form of a Forinal Assessment
Notice (FAN), together with the Details of Discrepancies, which was received by
petitioner on September 25, 2006." In the said notice, respondent granted
petitioner’s request for reinvestigation but disclosed that the reinvestigation still

found petitioner liable to pay the alleged deficiencics in income tax, expanded / B

" Exhibits “A” and “BBRB”
2 Exhibit “B”

? Exhibit “C”

* Exhibits “D” and “D-17
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wititholding tax, wiihiholding of value-added tax, and final withholding tax in the
aggregate amount of P29,045,255.49 for taxable year 2002.°

Duc to respondent’s findings on the above-mentioned tax deficiencies,
petitioner fifed with Revenue Region No. § its formal protest on October 25, 2006°
disputing e FAN, detailing its position, and submitting documentary evidence to
refute the findings of respondent.”

Ot December 20, 2000, petitioner submitted additional documents with the
BIR to {further support its position against the deficiency asscssment as mentioned in
petitioner’s letter dated December 18, 2006.°

Respondent fatled 1o act on petitioner’s protest on the FAN, prompting
petitioner 1o iile the instant Petition for Review on July 17, 2007.

~ ¢ . .
Respondent filed her Answer’ through registered mail on September 1
2007, raising the following Special and Affinmative Defenses:
2

The assessments in question were made and issued in accordance
with Jaw, rules and regulations.

6. Verification disclosed that expenses incurred in 2001 amounting,
to P71,174,600.27 were claimed as deduction in the computation
of net taxable income for taxable year 2002 in violation of
Section 34(A)Y1)(a) in relation to Section 45 of the 1997 Tax
Code.

7. Results of the re-investigation showed that petitioner as the
distributor had an agreement with Money Telerate International
(MT1) regarding data provision and related costs, Section 2.2
which provides that “MTI shall invoice Distributor (petitioner)
for ali data charges for each calendar month within fifteen (15)
days foliowing the end of such month. Distributor shall pey
within thirty (30) days following its receipt of any invoice from
MTT xxx.” Relative thereto, MTI would already known (sic)
about its obligation {for 2001 as carly as January 15, 2002, tong
cuough for the expenses to be tucluded in 1t 2001 income tax L/‘

5 Exhibit <D

® Iixhibit “E-1

T Exhibit “E”

¥ Exhibits “F” and “F-{»
? Docket, pp. 52-55
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return. Maoreover, the cost allocated for the peiriod October 18 to
December 31, 2001 was posted on January 31, 2002 which
would have given the petitioner ample time to include said cost
in its 2001 income tax return before the latter was filed on April
9, 2003 as verificd from the BIR’s Integrated Tax System
database.

5. Verification revealed petitioner’s severai expenses in the total
amount of P1,431,386.94 were not subjected to expanded
withholding tax, hence, do not qualify as valid deductions from
gross incoms pursuant to Section 34(K) of the 1997 Tax Code.

9. Creditable withholding tax in the amount of P16,002.29 was
disallowed during original investigation as well as after
reinvestigation in view of pefitioner’s failure to (present) proof,
particalarly BIR Form 2307 (Certificate of Creditable Taxes
Withheld at Source) in accordance with Section 2.58.3 of
Revenue Regulations No. 2-98, as amended.

10. Petitioner’s excess tax  credit (overpayment) amounting to
I'3,597,655.80 has been recaptured since tiiis amount has already
benefited the succeeding taxabie year by claiming it as ‘prior
years excess tax credit” which is a deduction against its income
tax liability for the year 2003.

[P Original investigation disclosed that petitioner failed to file and
pay the coresponding withholding on VAT arising from
payiitents of services made by petitioner to MTI for the year
2002, hence, petitioner is liable to pay the 10% withholding
VAT in accordance with Seciion 4.102-1(b) of Revenue
Regulations No. 7-95.

12. Results of reinvestigation disclosed that no proof was presenied
to conclude any fund transicr other than payment of royalties to
MTL  Petitionei’s contention that the royalty is waived until
June 30, 2002 is unacceptable considering that the photocopy of
the Interim Distribution Agreement bears no signature of the
narties involved.  Moreover, waivers made by and between
parties are self-serving, hence, it could not be given due course.
The respounden: is not beund thereto and can still impose the
cortesponding tax based on the nature of the transactions
involved, otherwise, the government shall be deprived of its
power to tax simply by making private contracts in order to
evade taxes.

13, Verification revealed thai petitioner failed to file and pay the
corresponding  withholding tax due on royalty payments
amounting to P48,160,873.20 made by petitioner to MTT during
the year 2002, hence, subject to the final witliholding tax of 15%
on royalties pursuant to Revenue Regulations No. 2-98, as//
amended.
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l4. Al presumptions are in favor of the correctniess of the tax
assessiment. (Interprovineial Autobus ve. Collecior of Internal
Revouue, 98 Phil. 2007
On September 24, 2007, a Notice of Pre-Trial Conference was 1ssued by this
Court setiing the zase for Pre-Trial Conference ou Cetober 19, 2007 and requiring
both parties to be present at the pre-trial and to file with the Court and serve on the
adverse party their pre-trial briefs.'”
After filing on separate dates their pre-trial briefs,’’ the parties filed their
Joint Stivalation of Facts and Issues on November 13, 2007."% Subsequently, in a
Resolution dated November 14, 2007, the Joint Stipulation of Facts and Issues was
approved by this Court and the pre-irial was considered terminated. "

During trial, petitioner presenied and formally offered Exhibits “A”

(>

“LLL”. Seid exhibits were subsequently admitted in a Resolution dated October 31,
Aane 14
2008.

Respendent was alse able to present and formally offer her documentary and
testimonial evidence, which were marked as Exhibits 17 1o “8”. 5aid exhibits were
admitted in a Resolution of this Court dated Getober 5, 2009,

The casc was submitted for decision on February 23, 2010, taking 1ato
consideration petitioner’s Memorandum filed on Januacy 8, 2010, sans memorandun:

16
for respondent.'"/_-

" Docket, p. 36
" Docket, pp. 57-69
" Docket, pp. §0-86
" Docket, p. 88
" Docket, p. 247
" Docket, p. 291
' Resolution dated February 23, 2610, docket, p.

k,.)
uJ
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ISUES

. . . . . 1 . - . .
The partics subinitted the following issues'” for this Court’s disposition:

“t Whether or not the Petition for Review was filed within the
prescribed period of time;

Whethier or not Petitioner has incurred expenses in 2001 1n the
amount of Php7,174,000.27 that were claimed as deductions in
2002;

3. Whether or not the Petitioner failed to  withhold the
corresponding expanded withholding tax on its several expenses
{sofiware rovaities, paymients o prire
contractors/subeontractors, professional fees and rentals) 1 the
total amount ¢f Phpl,431,380.94 (which is the difference
between Php14,400,936.91 amount of income payiment and
Phipl2,029.549.97 amount subjected to EWT);

4. Whether or not Petitioner has royalty paymeuts in the amount of
Php48,160,673.20 ihat were not subjected to value-added tax and
final withholding tax.”

MSCUSSION/RULING

The fust stipulated issue involves the timeliness of the appeal iiled by
petitioner with this Court. In addressing the said issue, this Court found instructive
Section 228 of the NIRC of 1997, as amended, the relevant parts of which read:

“SECL 228, Protesting of Assessiment. —
XXX XXX XXX
Such assessment may be protested administratively by filing a

request Tor reconsideration or reinvestigation within thirty (30) days from

receipt of the assessment in such form and mannei as may be prescribed by

implernenting rules and regulations. Within sixty (60) days from filing of

the protfest, ail relevant supporting documents shail have been submitted;

otherwise, tlic assessment shali become {inal.

if the protest is denied in whole or in part, or is not acted upon
wiiitin one hundred eighty (180) days {rom submission of documents, i.heA/

17 . -
Dacket, pp. 84-85
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taxpayer adversely aftected by the decision or inaction may appeal to the

Cowt of Tax Appeals within thirty (30) days from receipt of the said

decigion, or from the lapse of the onc hundred cighty (130)-day period;

otherwise, the decision shall become {inal, exccutory and demandable.”

Applying the periods provided in the above-quoted provision, records reveal
that petitioner filed its proiest leiter’ with the BIR on October 25, 2006, which is
exactly 30 days from thie receipt of the Formal Assessnient Notice or from September
25,2006". Hence, petitioner timely {iled its protest.

Subsequently, petitioner subimiited its supporting documents on December 20,
2006.% Counting {rem the said date, respondent had 180-days or until junc 18, 2007
to decide on the protest. However, in this case, there is no indication that respondent
acted on petitioner’s protest. Thus, counting from: the date of the cxpiration of the
180-day period or from June 18, 2007, petitioner had 30 days cr until July 18, 2007,
within which to {ile its appeal belore this Court.  Clearly, the instant Petition for
Keview, which was fiied with this Court on July 17, 2007, was filed within the
prescriptive period provided by law.

Adfter determining the timeliness of ihie filing of the instant Petition, this Court
shall now proceed with the disposition of the remaining issues which dclve on the

}

correctness and propriety of ihe assessment issucd by respondent against petitioner. /

18 Exhibit 6
[ - e . N
¥ txhibit “D-1°

2 Exhibit “T-1”
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Respondent subjected petitioner to deficiency income tax amounting to

P4,733,575.90 for the year 2002, inclusive of statutory increments, computed as

follows:*!

Net Loss per Return

P (68,433.00)

Add:  Discrepancies per Audit
2001 Expenses claimed during the year
(Sch. 1) P7,174,000.27
Expenses not subjected {0 withholding i
~tax(Sch.2) - - - 1,431,380.94 | 8,605,387.21
| Taxable Income - - P8,536,954.21
Add:  Net Operating Loss carry-over (NOLCO) 68,433.00
Taxable Income @L{‘»\udil - P8,605,387.21
Tax Due at 32% B B - o P2,753,723 .91
Less:  Tax paid per return -
~ Taxes paid fer the first three quarters } 7 P3,321,553.00
~ Tax credits N r276,102.00 B o
_Less:  Unsupporied tax credits P 16,0602.29 .
- Carriad over to 2003 ) 3.597,655.00 | 3,613,657.29 | 3,337,555.29 (16,002.29)
Basic Tax Due - L P2,769,726.20
Add: interest al 20% {4.16.03 10 10.31.06) 1,963,849.70
Total amount due 14,733,575.90

A, Expeases inciired in 2001 clwimed as deduction in 2002 - P7,174,800.27

The balk of the income tax deficiency is on the disallowance of cxpenses

7

amounting to P7,174,000.27. Respondent contends that this expense cannot be

deducted

expense relales o the

€199

International (hereinafler referred to as “MTI-US

in 2002 as this was incurred by petitioner in 2001. The afoere-mentioned

distributorship agreement between Moneyline Telerate

, which provides that MTI-US

shall invoize petitioner {or all data charges for each calendar month within fifteen (15)
days following the end of such month, and that petitioner shall pay the same within 30

days following receipw of such invoice. This would mean that MTI would already,_-

2 Exhibit D
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have known about its obligauon for 2001 as carly as january 15, 2002, long enough
for the expenses to be included in its 2001 income tax return.”

Respendent further contends that since a cost allocation for October 18 to
December 51, 2001 was posicd in the books of petitioner in January 31, 2002, such an
expense should have been recognized and deducted in 20012

Petitioner, on the other hand, admits that it has a disicibutorship agreement
with MTI-US regarding data provision and related costs.  The said agreement
provides i part that MTi-US shall invoice petitioner for ail the data chuirges for each

calendar mouth within fifteen (15) days following the end oi such month and that
petitioner shall pay within thirty (30) days following its receipt of any tnvoice {rom
MTI-US. However, petitioner disagrees with the assertion of respondent ihat it would
have already known about its obligation for 2001 as carly as January 15, 2002, ]t
shoild be noted that the agreement provides for an alternative date for the payment of
data charges, which is the date at such other timic as may be agreed upon by MT1-US
and petitioner, to wit:”'

“Section 2.2, Invoicing and Settlement Costs

() MTI shaii invoice Distributor for all Data Charges for eacli calendar
monthi within fifteen (15) days following tiie end of such month, or at such
ofier thme as may be mutually agreed wpon by MT{ and Distributor, xxx

(by Distributor shail pay within thirty (30) days following its receipt of any
tiveice from MTT pursuant to paragraph (a), or at such other time as may

e matually agreed wpon by Bistributer and MTL xxx. (Emphasis
supplied)

Vpplving e afore-guoted contractual provision, petitionier affirms the fact

that MVI-US availed of the second oplion as petitioner 1eceived the billing invoice [

7 Aanex “A” of Exhibit “D”
P Par. 12, Facts Admiided, Joint Stipulation of Facts and Tssues, docket, p. 83
! Pxhibit “EE”
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from the atter only in May 2u2, the date after the 2001 Income Tax Return had been
filed with tic BIR.

Peiitioner likewise disputes the agreement that the cost allocated for the
period covering October 18 to December 31, 2001 was “posted and recorded” on
Jauuary 31, 2002, 1t avers that the posting date indicated as January 31, 2002 is the
posting cate as per instruction of MTI-US. Petitioner had no choice but to comply
with the said instruction, being an entity bound to the global policy of its head office.

Notwithstanding the same posting advice of the MTI-US, petitioner opted not
to include the said data charge for taxable year 2001, on the ground that the same is
silll disputed and is not yet fully determined. The fact that petitioner had not yet
received the billing statement from MTI-US uniil May 2002, it could not reasonably
be expected to have kaown its liability with reasonable accuracy as of December 31,
2001, or even up to ithe last day of filing of the 2007 Income Tax Return with the
BIR. Consequently, petitioner claimed the charges as deductible expense only upon
receipt of the billyg invoice wm May 2002, which is also the same date when the
amount of the charges had been finalized.”

Under Section 34 of the NIRC of 1997, as amendzd, which allows as
deduction all the ordinary and necessary expenses paid or incurred in carrying on any
trade or business diring the taxable year, three necessary conditions are imposed for
the deductibility of business expenses, namely: (1) the expense must be ordinary and
necessary; (2) it must be paid or incurred within the taxable year; and (3) it must be

6

. . . . . 26 . . 1 . -
paid or incurred in carrying on a trade or business.”™ “Paid” or “incurred” means that

expenses are deductible in the year that they are actually paid out by a taxpayer who /___

** Exhibit “E”, pages 2 to 4
?® Collector of Internal Revenue vs. Philippine Education Co., 99 Phil 319, May 30, 1956
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geeps bis books on the acuwal receipts basis and deductible in the year incurred,
although net actually paid by a taxpayer who keeps his books on the accrual basis =

Petitioner, whose records are kept on the accrual basis, does not dispute that
the expeuses in guesiion were incuried in prior year or i 2001, But it is argued that
the final amount of data charges was only determined via receipt of the billing invoice
in May 2002; thus, it was claimed as expense only in year 2002. To support its
allegations, petitioner offered in evidence the “lovoice for Data Provision and Related
Costs” cated Decsmbar 2002, Such invoice shows that the billing for ihe expenses
for the covered period of October 18 to December 31, 2001 was only received on
December 31, 2002,

However, this Court caunot give credence to petitioner’s claim. Such claim
canuot substantiate the allegation that such billing was made known to petitioner at a
later date aud was received by petitioner on Decemnber 31, 2002, Likewise, the said
billing; 15 unverifiable and self-serving, 1l sot dubious, and can be contrived easily
considering that nothing in the said documentary cvidence wwill prove that it was
indeed issued by MTL-US, absent any certification therefrom. This document
therefore merits very Hittle weight.

i addition, there are inconsistencies as to the date of its veceipt. In the protest
letter™, priitioner stated that it received the billing invoice from MTI-US only in May
20662, while per Judicial Affidavit™ of witness Funice Ooi, she testified that the

biliing for expenses for the covered period of October 18 to December 31, 2001 was /__

77 Paper Indistries Corporation of the Philippines vs. Conmimissioner of interaal Revenue, CTA Case
No. 3453, January 29, 1988

Exhibit <6

PExhibit “DDD”, page 6
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ouly received on Deeexabear 2., 2002, No other document to substantiate and clarily

petitioner’s
Let this €
faith and the

convineing proof to suppert the allegations laid down by petitioner,

¥

respounde

B licpenses nol s

i shall be d

Court stress that ¢

taxpayer l'as

eemcd proper.

allegation was presented to convince
assessments are

the duty te prove othery

I‘m

Section 34 of the NIRC of 1997, provides:

-— Any amount paid or

“SEC. 34.

Deductions from Gross Income.

nXX

this Court otherwise.

presumied correct and made in good

" I the absence of clear and

ojecied to withholding tax — I'i,431,386.94

the findings of

(I Additional Requirements for Deductibility of Certain Payments.

payable which is otherwise deductible from, or taken

inte account in r:omputing gross income or for which depreciation or
amortization may be allowed under this Section,
deduction only if it is shown that the tax required to be deducted and withheld
therefrom has been paid to the Bureau of Internal Revenue in accordance
with this Section, Sections 58 and 81 of this Code.”

shall be allowed as a

Pucsuant to the foregoing provision, in computing gross income, only income

pavinerits which were subjected to the

deductible expenses.

For the @

to expanded withnolding tax, respondent disallowed petitioner’s expenses

amonat of P1,431.386.94. 7

Ihe disallowed

expanded withholding tax shall be allowed as

dleged failure of petitioner to subject several expenses

in the total

31
-xpenses are detailed as follows:

Income
} wn_lunt

Software Rovaliies

Subjected to
EWT

Differeuce

P 570,917.47

P 521,376.47

P 49,541.00

68230, Novemiber 25, 1986
I Annex “A” of Bxhibit “D”

Prime Contractors/Sub-Contraciors (Corp) 5,898.681.44 | 5,824,321.50 74,359.94
Professional Fees (Corporate Payees) 03,401.0G0 o 63,461.00
Qentals (Keal Prop-Cerporate Payee) 7.927,877.00 ©,683,852.00 1,244,025.00
VTOTAL I P14,460,936.91 | P13,029,545.97 | P1,431,386.94
Meommissioner of Internal Revenue vs. Construciion Resources of Asia, Inc., ef af., G.R. No. -
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The amount Ufl Pi,.1.,025.00, representing the bulk of P1,431.386.94, is
attributable to Rentals {Real Property-Corperate Payee). Petitioner aileged that the
supposed “Rentals™ include the amount ol P1,147,608.13, representing condominium
dues paid lo The Enterprise Center Condominium Corporation (TECCC); which is not
subject to expanded withholding tax. To support such payment of condominium dues,
oetitioner submsitied various copies of TECCC’s invoices aad official receipts, as well
as petitioner’s creditor’s vouchers™ evidencing payment of condominium dues.

33

In varions rulings ™, the BIR held {liat association/condominium  dues,
mernbership fees and othei assessment/charges collected from the members, which
are merely held in trust and which are to be used scolely for administrative expenses in
implementiag thelr puroose(s), viz, fo protect and saleguard the welfare of the
owners, fessees and occupants; provide uiilities and amenities for their members, and
from which the Cornor.tion could not realize any gain or profit as a result of their
receipt thiercof are ot includible in said corporation’s gross income.  As a
conscquence, the same are not subject to income tax and to withholding tax. Thus,
petitioner’s coniention that the condominium dues paid to TECCC arc not subject to
expanded wititholding tax is correct.

As 1o the professional {ces, petitioner admits that it made an income payment
of profeesional fees during 2002 that amounted to P63,461.00, but out of the said total
payments. P30,235.60 was subsequently removed from the books through the

reversing entry made on he same year due to the fact that the soid fees were not cost /_

"2 Exchibits “10" 0 “TT-2”

P BIR Ruling Mo, [DA-(C-301)746-09] dated December 8, 2009; BIR Ruling No. [DA-(C-253)648-
(9] dated November 4, 2009; BIR Ruling No. [DA-(C-137)393-09] dated July 22, 2009; BIR Ruling
No. [DA-{C-032)137-09 dated March 5, 2009; BIR Ruling No. {DA-(C-016) 079-08] dated fuly 28,
2008, BIR Ruling No. 103-24 dated May 16, 1994, BIR Ruling No. DA-470-98 dated November 3,
1993, BIR Ruling No. DA-008-00 dated January 5, 2600, and BIR Ruling No. DA-362-00 dated
October 23, 2000
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of petitiotier. However, pew 7. aer fatled to present relevant documents to support its
allegations. Therefore, the disallowance of professional fee in the amount of
P03.,401.00 remains.

V/ith regard (o seftware royalties and prime contractors/subcontractor in the
amount ot I49.547.00 and P74.359.94, respectively, petitioner did not offer any
documeantary evidence or proof to dispute the same. [irgo, the disallowances shall
likewise remain.

Based on the foregoing. the total disallowances amount to P283,718.61,

computed as {ollows:

| Software Royalties B ] P 49,541.00 |
Prime Contractors/Sub-Contractors (Corp) 74,359.94
| Professional Fees (Corporate Payees) 63,461.00
Reuntals (1,244,025.00-P1,147,668.13) - 96,350.87
TotAL T amasa

C. Net Speiating Loss Corry-Over (NOGLCO) — P68,433.00

Pespondent treated the net operating loss carry-over (NOLCO) of P68,433.00
as addition 1o petiioner’s taxable income, taking into account that petitioner’s
operation showed taxable income instead of a net operating loss as previously clatmed
in its Income Tax Return. Respondent argues that considering that the tax benefit of
this amount bas already been forwarded to succeeding perieds as provided for under
Section 34(D)3) of the NIRC of 1997, the same has been disallowed.

Tae Formal Assessment Notice issued Lo petitioner cleariy shows that there
was 1o eperating loss from a previous year (2001), as in fact, the net operating loss s
trom the current year (2002). Siuce the alleged net operating loss carry-over of
PG8,433.00 did not comie from the year 2001, the same did not result in a tax benefit

lo patiticner i 2002, ie., no reduction of tax hability because of WOLCO. Themé/
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being no tax benefit in 206, 11 ¢re is nothing in 2002 which should be added back to
prejudice petitioner. Besides, respondent failed to present evidence to prove that
pelitione: used its 2002 net loss as NOLCO in the succeeding year. Granting, for the
salke of ergument, that petitioner actually deducted its 2002 net Tess as NOLCO in the
succecdiug year 2003 and the said deduction was not proper as petitioner did not incur
net loss, ilie same can only be the subject of assessment when it was claimed as
deduction in the year 2003 and not in the year 2002, for such is beyond the scope of
the present assessment.  Therefore, adding back the net foss of P68,433.00 to

petitioner’s taxabic income for the year 2002 1s erroneous.

D, Unsupported creditable withhelding taxes -- P16,002.29

Creditable withholding tax of 216,002.29 was disallowed by respondent for
petitioner’s faifure 1o present proof, particularly BIR Form 2307 (Certificate of
Creditable Taxes Withheld at Souice).  Records reveal however that the amount of
P10.816.70 was properly supported by Certificate of Creditable Taxes Withheld.”
Thus, only the amount of P5,185.53 appears to be unsupported and should be

disatlovred as tax credit.

L. Amgunt carvied oyer to succeeding year - P3,597,655.00
Petitioner’s  claim for excess tax credit (overpayment) amounting to
P3,597,655.00 has bteen recaptured by respondent sivce this amouni has already

benefited the succeeding taxable year by claiming it as “prior years cxcess tax credit”,

1

whicl 15 a deduciion against the income tax liability for taxable quarteis/years

immediately succeeding the taxabie quarters/years in which the excess credit arose. /-

2

M Asiex 457, BIR Records, pp. 430 (o 433



DECISION
CTA CASE NOG. 7658

Moneyline Telerafe (Puilippines), Inc. vs. CIR Page 16 of 22

1
A1

As already enuncia: A amount of P3,597.655.00 represents petitioner’s

excess tax payments for the year 2002, This nieans that any tax benefit derived

therelrorn redounds 1o ihe succeeding year (2003).  Since the tax benefit will be in

the succeeding year, at most, it may only be assessed in the said succeeding year.
After taking into account all the valid disallowances from petitioner’s claimed

dedretions {from gross income for taxable year 2002, petitioner would stll be in a net

loss position and would wot result to any deficiency tax, as shown below:

Net Loss per Petarn

P (68,433.00)

Add: Disaliowances
2001 Expenses claimed during the year - P7,174,000.27 ,
Expenses not subjected to withholding tax 283,718.81 7,457,719.08
Taxable Income o P 7,389,286.08
Tax Due at 32% } } : P 2,364,571.55
Less:  Tax Credits B
_Tax Paymeuts for the first three quarters B  P3,321,553 00

~ Creditable Tax Withheld per BIR Form 2307

£276,102.00

~Less:  Unsupported tax credits 5,185.53 270,916.47 3,592.469.47
Total apspunt due o P(1,227,897,92)

[ sum, respondent’s deliciency income lax assessment against petitioner for

taxable vesr 2002 in the amount of P4,733.575.90 should be cancelled and/or

withdrawn.

2. PEWCIENCY EXPANDED WITHHOLDING TAX - P130,632.54

As eatlier discussed, petitioner failed to withhold and remit the corresponding

withholding taxes due on certain income payments during the year; hence, the
assessment ef deficiency expanded withholding tax shall be upheld but in the reduced

amount of P16.909.24, computed as follows: /.
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Iicoine Payment
not subjected to

KW Still

- EwT Rate Due
Softwarc Royalties ) P 49,541.00 | 0.15 P 7,431.15
Prime Centractors/Sub-Contractors (Corp) ) 74,359.94 | 0.02 1,487.20
Professional Fees (Corporate Payees) 63,461.00 | 0.05 3,173.05
Rentals (Keal Prop-Corporate Payee) | 96,356.87 | 0.05 4,817.84
TOTAL P 283,713.81 P 16,909.24

3. BEFICIENCY WITHHOLDING VAT - P9,072,418.06

Petitioner was asscssed for deficiency withholding on VAT in the amount of

PO.6T2.416.60 for is purported failure to file and pay he corresponding VAT arising

from payments of servides made by peltitioner to Moneyline International during 2002

. ~ JE . 5
in the amonnt of P4,816,087.32, to wit:™

Basic Withholding on VAT Due (Sch. 4)

P 4,316,08732

Total Amucunt Doe

Add: | 25% Surcharge 1,204,621.83 |
Interest at 20% (1.16.03 to 10.31.06) ~3,652,3G9.51 4,856,231.341

P 9,672,418.606

S Ll —— et
Schedule 5° - Withholding of VAL

Fund Transfer/Payiuent to Moneyline Intl, Uush Yeso Rate Tax due
JV 05/002 P500,000.00 P24,666,995.56 10% | P2,466,699.50
JV 05/6G2 200,000.00 10,465,724.75 10% 1,040,572.48
A ) 100,000.00 5,042,864.25 10% 504,286.43
B SV 71005 150,000.00 |  7.602,635.58 10% 760,263.56
CV 0329 7,500.00 § 382,053.00 10% 38,265.31
Witkbolding VAT Due - - 148,160,373.20 P4,314,087.32

Respondent asserts that based on several jowrnal and cash vouchers found

during the investigntion documenting fund transfer or puyments ty petitioner to MT1-

US, petitioner paid royaltics or payvients for the services rendered by MTI-US in

2002.

Regulations No. 7-95,

35y 11ty ceimen
P Ehibit <D
36 , R VIR
Y Annex “A7 of Exhibit <37

As such, respondent beld that bosed on Section 4.102-1(b) of Revenue

petitioner should have filed and paid the corresponding /.
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withholding tax on VAT on such payments amounting to P4,816,087.32. Respondent
also argues that petitioner’s contention that the royalty is waived until June 36, 2002
is unacceptable. Waivers made by and between parties are self-serving; hence, it
could not be given due course.

Petitioner, on the other hand, contends that no royally or license payments
weie made by petitioner to MTI-US for there was an agreemeiit that petitioner will
only retmburse Money Telerate International (MTT) for its allocable share of certain
global costs and therefote, royally payable to MTT pursuant to Section 5.1 of the
Master Data Distribution Agreement”’ shail be waived uutil June 30, 2002, or such
later time as the partics may otherwise agree. In support thereto, petitioner offered the

. B N . 5238
“Interiin Data Distribution Agreement”

Since the royalty payments were waived,
the purported fund transfor payments of MTPI as payment for the royalties and
license fees were not made during the effectivity of the waiver and the company did
not record ot authorize any fund transfer.

Subsequent 1o the termination of the said interim contract, a new contiact was
entered imo with Moneyline Telerate Singapore and the same waived the collection of
royalty. Such agreement is the Giobal Sublicense Agrecinent™. Petitioner likewise
presenied its various Journal Vouchers and Cheek Voucher™ cited in the FAN.
Petitioncr explains that the journal vouchers represent petitioner’s allocable share of

certain global costs (and not royally payments); while the check voucher represents

payment to Philinpine Pastries, Ine. for food served during a training.  As such, the /

3T Exhibit “FF”
W Exhibit “FF-17 and “FF-2”

¥ Exhibit “GG
4 s ~ e s r -
Y Exhibits “GGGT to “THKIK-3
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vouchers mentioned in the FAN refer to reimbursements for allocable share and not
royally pavinents.

Wiih all the evidence, documentary and testimonial, presented by petitioner,
this Court finds for petitioner.

The contention of respoadent failed to convince this Court to disregard the
waivers emnbodied in the above-menticned agrecments,

Notably, under Scction 30, Rule 132 of the Rules on Evidence, every
mstrument doly acknowledged or proved and certified as provided by law, may be
presented in evidence without further proof, the certificate of acknowledgment being
prima facie cvidence of the execution of the instrument or document involved.
Considering that the agreements presented were notarized and duly authenticated by
the Philippine Consular Gffice in New York, the said documents presented by
petitioner were deerned by this Court sufficient to prove the existence of the
agreement between petitioner and Moneyline Telerate Tnternational (MTI) as well as
the agreeruent betweeit petitioner and Moneyline Telerate Singapore.  As a result,
this Court may rightfully consider the waivers contained in the said agreements.

In addition. nothing on the face of the vonchers will show that the fund
trausfers were made as payment of royaltics.  In fact, readily apparent on the face of
the journal vouchers are the annotations, more or fess in the following language —
“Payment lo US for global costs under the interim data distribution agreement dated
Oct 01. Cost relocation/reimbursements yet to be finatized & agreed.”

On the other hand, the Check Voucher in the amount of 17,500.00

(errenecusly indicated in the FAN as US Dollar and converted to P382,653.06)

represeiits paymeiil o Philippine Pasiries, Inc. for {ood served during a training, /-
= (o
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which is evideut from the description thereon and is also supported by an official

. et
receipt .

Clearly. the fund transfers made to MTI were for payment of global cost or

cost of sales for the services petitioner received {rom MTI, but in no way pertain to

the royalty or license payments for the use of service, and should therefore not be

subjected to withholding of VAT.

4. DEFICIENCY FIMAL WITHHOULDING TAX — P14,508,627.99

Uhere being an slieped fund transfer pavinent of royalties made hy petitioner

to Moncyline Telerate

Interuational

during

the year 2002

amounting 1o

P48.160,873.20, respondent assessed petitioner for deficiency final withholding tax

due i the amount of P14,508,627.99, inclusive of increments, pursuant to Revenue

Keguiations MNe. 2-98, in relation to Article 13 of RP-USA Tax Treaties.

of P14,508,627.99 iz commputed as follows:

The amount

Basic Final Withiholdng Tax Due {Sch. 5)

P 7,24,130.98

Add: 25% Surcharge

P 1,806,032.7:

| Interest at 20% (1.16.03 to 10.31.006) 5,478,404.26 7,284.497.01
Total Araount Due - B P 14,508,627.99
Schedule 57
Fund Transizi/Payment
1o NMoneyliae fntl USD I'eso | Rate Tax due |
) IV 05/002 P 500,000.00 | P24,660,995.50 15% | P3,700,019.33
JV 05/002 200,000.00 | 10,465,724.75 15% 1,569,858.71
- JY 07/001 100,009.00 5,042,804.25 15% 756,429.64
B IV 7/065 ] 150,000.00 7,602,635.58 15% 1,140,395.34
CV 03729 7.500.00 | 382,653.06 15% 57,397.96

ival WithiholdisgTax
Pae

M Exhibit “KKK-1
2 Annex “A” of Exhibit #D”

L48,165,873.20

_P7,224,130.98
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Lt relation to the previous chicidation on the absciee of royalty payment as the
same was waived between the parties, the duty 1o withhold final tax thereon did not
arise. Thus, the assessment of deficiency final withholding tax shail be cancelled.

Iv recapitulation, the deficiency income tax, withholding VAT, and final
vwahboiding tax asscssment shouid be cancelled. However, the deficiency expanded
withbioliing tax asscssment should be upheld but in the reduced amount of

P21.136.55 pursuant to Sections 57 and 58 of the NIRC of 1997, including the 25%

surchargos Iniposed thereon, computed as follows:

| Basic EWT StillDue 1 P 16,909.24
Add: 25% Surcharge 4,227.31
Total Amount Due ~ PP21,13G6.55

WHEREVFORE, premises considered, the instant Petition for Review is

hereby PARTIALLY GRANTED. The deficiency income tax, wiithholding VAT,
and  fiaal  withbolding  tax  assessments  for taxable year 2002 are hereby
CANCELLED.  On the other hand, the deficiency expanded withholding tax
assessmient is hereby UPHELD in part.  Accoidingly, petitioner is hereby
ORDERED to PAY respondent Commissioner of Internal Revenue the reduced
amount of TWENTY ONE THOUSAND ONE HUMNDRED TUHIRTY SIX PESOS
AND 52/100 (P21,136.55), representing deficiency expanded withholding tax for
taxable year 2002.

L addinon, petitioner is hercby ORDERED to PAY:

{a) deficicncy intercsts at the rate of twenty percent (20%) per

annum: on basic expanded withholding tax computed fiom

Januwary 25, 2003 untl full payment thereo! pursuant to Section
249(B) of the NIRC of 1997; and

(b) delinquency interests at the rate of twenty percent (20%) per
cromm on the total deficiency taxes of P21,136.55 and on the
20% deficiency interest which have acerued as aforestaied in (a), /-
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computed fromn October 31, 2006 until full payment thereofl
pursuant to Section 249(C) of the NIRC of 1997.

SO ORDERED.

%:«vf% 5/: "7%« ,-4%/"’/"
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