REPUBLIC OF THE PHILIPPINES
#COURT OF TAX APPEALS

ar'g70N CITY

CAGAYAN ELECTRIC POWER
LIGHT CO., INC.,
Petitionery

- versus - C.T.A. CASE NO. 2914

COMMISSIONER OF INTERNAL 37/;4 /(J)

REVENUE,
Respondent.

DECISTION

This is an appeal from the decision of res-
pondent Commissioner of Internal Revenue dated
October 24; 1977 assessing against petitioner
deficiency income tax for the calendar years 1968
and 1969 in the amount of ®64,810.32 and BR134,091.65,
respectively, or a total amount of ®198,901.97,
inclusive of the %% and 14% monthly interest,.

The records show that petitioner is a corpo-
ration organized and existing under the laws of the
Philippines, with principal office at State Condo-
minium Building, Ortigas Avenue, San xJuan, Metro
Manila. It is a franchise holder under the pro-
visions of Republic Act No. 3247 enacted'on June 17,
1961 as amended by Republic Act No. 3570 enacted
on June 21, 1963 (Exhs. O and 0O-1, pp. 190-191 and
188-189, respectively) by virtue of which it was
engaged in the operation and distribution of elec-

tric light and power in the municipalities of

e
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Net income per investigation .... RBL85,49
Tax dite thereon .(.eicieecossonnnca 5
Add. 3% mo. int, fr, 4-16-49

FO 41672 iiieaeonesnces 9.
TOTAL AMOUNT DUF & COLLECTIRLL .. B

1¢%69

Nel income per refUull . .a.esescena B3I35,471.72
acid:  Unallowable decuactions

1. Depn., charges arising
from appraisal -B2,777.52
2. Prov. for declire of
market value of
investment 6,000.00 £ 14,777,572
Net i come pes investigation .... 2 :
Tax due
Add: L% mo. { nt

thereol ciesnesesancewncean
fr. 4-16-70 to
12- e renral8,406,01

14% lnELLGS{ fr.o 1-1-73
to 2-15-73 ... 1,928.64 20,
TOTAL AMOUNT DUE & COLLECTIEBELE ..
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Nell 1nerome per retilfn c.oeseesea.n. PAR6E,T728.66
Add: Unallowable QEdULT ion:

Depn. charges arising {rom
appraisal of fix ed assets
(Plant wtility) .ieevnieaens 5, 717,00

Net rcome per investigation .... BP465.505.66
Tax div? thereonn seeiewcesessnece~r P1LA2, 777,00

Add: %% mo. int. fr. 4-156-71 to

12-33-72 P‘5,352.14

14% mo. int, fr. 1-1-73 to

215473 e .. 2,621.08 17,973.22
TOTAL kuww* DUE AND COLLECTIBLE . 750.22

7TAACR-51-700078-73/71

Yat imcDm' PEL el IMN (encernecaas RB279,446 .60
Add: iUnallowable deductions:
1. Plane tickets for domestic
travel held personal in
NATUIre suwseae.. PLO,315.00
2. Jepn. charges, arising from
appraisal of uvtility plant
of fixed assets- 8,777.52 19,092.52
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Net income after invescigation .. BZ98,5319.72
Tax due tnereon Ceeemaeaeananaea. B 94,480.00

Acd: %% mo. int, fr. 4-16-72 to
12-31-72 weiwee . 4,0515.78

L% a. inc. fr. 1-1-73 to
21573 veeunnnn 1£653 55  5,669.3:

TOTAL AMOUNT DUE & COLLECTIBL £i00,158

In a Jetter dated April 14, 1973 and received
by respondent's office on Apyil 16, 1973, petiticner,

throagh cownsel, protested the above-mentioned assess-
ment for deficiency income taxes on the grouncgs that

the aszessment has no valid pasis and violates the

tax exemption provision of the petitioner's charter,
and that Repubiic Act No. 5.31 which was the basis

of the assessmant, being a zeneral law did not repeal
the special! charter of the petitioner. (Exn. F,
pp. 114-121, BIR rec.:

Petitroner through i1ts counsel, 1n a letter

&
h

May 27, 1974 requested tor a specific ruling on
the status of petitioner on the basis of its charter

and primarily centerea on is i1ncome tax exempition,

that iz, as to whether 1t continues to enjoy said

exemption with the enuciment of Republic Act No. 4020
(pp. 124126, BIR rex.}

On July 25, 1974, respondent replied to the
above-merntioned reguc:e for ruling, (Exhs. G and 6,

I,
o

pp. 1722-123, BTR rec.) and stated as follows:

it
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in wnich the assessments for deficiency income

taxes for 1970 anag 1771 1n the amounts of P£167,750.22

and BIQG,1%8.3%, respectively, were cancelled, bhut
denarded anew the pavment of the sums of B64,810.31
ar< #134,n91.65% for the vears 1968 and 12969, res-—
pectively, within ten (10 days from raceipt of
the letter, and stating z2iso therein thabt this
letter constitutes its final decision, {(FExhs. N
and 7. pp. 156-158, BIR rec.)

On December 21, 1277, petiticoner filed a peti-
tion to review tne decision of respondent with our
Court alleging that the assessments for 1968 in

the amount
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{ B64,810.32 as deficiency income tax

asasessment 15 1iledgal and has no valid basis on

t

o
-

e ¢ground that Republic Act No. 5431 does not

apply to petitioner, which 18 on a calendar year

1

‘

o

basis, because although this law w approved on
Jure 27, 1268, the provision of Section 10 thereof
provides that '"The provisions of this Act zghall
applvy to income {or taxable vears beginning after
June 30, 1964," which provision has bheen judicirally
congtrusd to nean that in case of corporaticns with
taxable yaar based on calendar year, the new rates

imposed hy Republic Act No,. 5431 shall apply only

o income earned begirning the taxable year of
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January 1, 1969. (Manila Times Publishing Co.,

CTA Case No. 2263, Dec. 17, 1973, Cert. Decnied,
G.R. L-38154, May 10, 1974.) Petitioner further
alleges that Republic Act Ne. 5431 being a general
law did not repeal a special law, specifically
Republic Act HNo. 3247, as amended by Republic Act
Wo. 6020, which is the franchise of the petitioner,
raking it iiable for 3% franchise tax, and carrying
the proviso that it is "in lieu of all taxes of

any kind, nature or description.”

With respect to that assessment for 1969 in
the amount of ®134,091.65, petitioner assails the
same as illegal, without basis, and erroneous on
the similar c¢rounds that its franchise, being a
special law, with the "in lieu of all taxes 6f any
kind, nature or degazcription' provisc, petitioner
continues to be exempt from the payment of income
tax. Even assuming arguendo that Republic Act
N>, 5431 applies to petitioner, the income of peti-
tioner to. the entire year should not be taxed in
fuil, but only in part, corresponding to the period
of the applicebility of Republic Act No. 5431.

In other words, petitioner shou.id be taxed only
from January 1, 1969 to August 2, 1969.

The issues to be resolved are, to wit:
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1}  Whether or not the franchise tax paid by
petitioner is a commutative tax, therefore Republic
Act 5431 does not apply to petitioner;

2) Wwhether or not petitioner's franchise is
a contract between the state and the grantee;

3) Whethter or not the imposition of income
tax on income of petitioner is a violation of the
non~inpairment clause of the constitution; and

4)  Whether or not petitioner is liable for
the payment of income tax under the provision of
the Tax Code, as amended by Republic Act No. 5431.

With respect to the first issue, petitioner
contends that its franchise, Republic Act No. 3247,
as amended by Republic Act No. 3570, is a special
franchise and that the phrase therein "in lieu of
all taxes of any kind, nature or description" has
been generally considered as a commutative tax,
therefore Republic Act No. 5431 should be applied
only to corporation wholly exempt from income tax,
and not to petitioner. (Memo. of petitioner, pp.
134136, CTAbrec.)

We fiqd petitioner's contention devoid of merit.
Although the phrase "in lieu of all taxes of any
kind, nature or descflption” has been generally

considered as a commutative tax (Phil. Air Lines vs.

OO
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Com. of Int. Rev., CTA Case No. 45, Feb. 8, 1956
citing Corpus Juris 216, Phil. Air Lines vs.
Commissioner, CTA Case No. 1943, August 22, 1970)
which compounds and commutes for a just eguivalent
all other taxes, including income tax in view of
the "in lieu of any and all taxes" provisions of
its special charter, still Republic Act No. 5431
applies to petitioner.

The provision in the Tax Code providing for
the general application of the new tax rates under
Sec. 24(d), upon "all corporate taxpayers," not
specifically and wholly exempt under Section 27
of the same Code, was evidently intended apply to
general and special corporations enjoying income
tax exemption before the enactment of Republic Act
No. 5431.

In fine, other than those wholly exempted for
taxes under Section 24(c) (1) and 27 of the Tax Code,
all kinds of corporations, whose liability for
income tax were covered by general or special
statutes are now subject to the rates prescribed
in Republic Act No. 5431.

Thus, in Koronadal Electric & Power Co., Inc.
vs. Commissioner of Internal Revenue, CTA Case No.

2600, June 26, 1979, our Court held that:

61



DECISION -
CTA CASE NO. 2914

- 11 -

"Petitioner claims, however, that
Republic Act No. 5431 did not repeal or
revoke its exemption from income tax
because the franchise tax provided in
its franchise is a commutative tax,
compounding or commuting for a just equi-
valent all other taxes, including the
income tax, payable by it, in view of
the "in lieu of any and all taxes" pro-
visions of its special charter. Hence,
payment of the franchise tax includes
payment of its income tax.

Section 24 (d) of the National Internal
Revenue Code, as amended by Republic Act
No. 5431, textually reads:

"Section 24. Rates of Tax on
Corporations. (d) The provisions
of existing special or general laws
to the contrary notwithstanding,
all corporate taxpayers not spe-
cifically exempt under Sections
twenty-four (c) (1) and twenty-seven
of this Code shall pay the rates
provided in this Section. All
corporations, agencies, or instru-
mentalities owned or controlled
by the Government, including the
Government Service Insurance
System and the Social Security
System excluding educational
institutions, shall pay such rate
of tax upon their taxable net
income as are imposed by this
section upon associations or cor-
porations engaged in a similar
business of industry."”

Assuming that the liability of peti-
tioner for income tax is governed by its
franchise or special charter because the
franchise tax payable by it includes the
payment of its income tax, it is quite
apparent and explicit under the terms of
the amendatory law that all corporate tax-
payers whose liability or non-liability for
income tax is governed by general or special

G2
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laws,
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unless specifically exempt under

sections Z4(c) (1) and 27 of the National
Internal Revenue Code, are now required
to pay the rates of inceome tax specified
in Section 24 of the Code as amended by
Republic Act Mo. 5431. The amendatory
law employs the words "all corporate tax-
pavers nct specifically exempt under Sec-

tions

24 (¢ (1) and 27 of this Code"

without more. Nothing there said speaks
ot the exemption of corporations paying
a commutative tax or nolt paying any income
tax prior to the enactment of Republic Act

No. b

431, No justification can be found,

therefore, for reading into the law an
exemption which is not there. We cannct
ignore the principle that express mention

in a

statute of an exemption precludes

reading others into it. (Manila Electric
Company vs. Misael Vera, L--29987, and
Manila BElectric Company vs. RBenjamin Tabios,
L,-23847, October 22, 1975, 67 SCRA 351,
citing Hoard vs. Sears, Roebuck & Co.,

122 Conn. 185, 193, 188, A.269})".

-

With respect to the second and third issues,

we are wont to dispose of these two issues at the

same time
other.
With
naintains
the state

of income

since they are interrelated with each

respect to these two issues, petitioner
that its franchise is a contract betwsen
and the grantee and that the imposition

tax on the :income earned from the operation

of petitioner's frarchize, is vicolative of the

constitutional provisior iLhat "no law impalring

the obligation of contracts shall be passed".

(Art., 111,

Sec. 10, 1935 Constitution; See Memo-

randum of Petiticner, pp. 136-149, CTA rec.)
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The stand of petitioner is not meritorious.
Petitioner's franchise (Rep. Act No. 3247, as
amended by Rep. Act 3570 and further amended by
Rep. Act No. 6020) is subject to the terms and
conditions of Act 3636 (Sec. 12), which contains
a reservation clause, as follows:

"Sec. 12. This franchise is granted
subject to the provisions of Act Numbgred
Threce thousand one hundred and eight,” as
amended, and with the understanding and
upon the condition that it shall be sub-

ject to amendment, alter-

Limitations ation, or repeal ?g the

National Assembly or by
the Congress of the United States, and
that it shall be subject in all respects

to the limitations upon corporations and

the granting of franchises contained in

the Constitution of the Philippines, and
also subject to the provisions of Act

Numbered Fourteen hundred and fifty-nine
of the Philippine Legislature, as amended."

11

Moreover, Section’8, Article XIV of the 1935
Philippine Constitution provides that "no franchise
"or right shall be granted to any individual, firm
or corporation except under the condition that it
shall be subject to amendment, alteration, or re-
peal by the National Assembly (now Congress) when
the public interest so requires."

Furthermore, Section 5 of Article XIV of the
New Philippine Conétituﬁion substantially reproduces

the above, when it provided therein that "neither

shall any such frénchise, or right to be granted

-

61



DLECISION -
CTA . CASE NO. 2914

}
[
23

t

except under the condition that it shall be sub-
ject to amendment, alteration, or repeal by the
National Assembly when the public interest so
requires®.

From the above statements oi the law, we
could olean that Congress (now National Assembly)

reserves the right to amend, alter, modify nr re-

0

(
O]

r2al petitioner's franchise. So that when the
franchise of petitioner was granted, the latter is
deecmed to have accepted the same with full knowledge
cf the reservation clause.

These issues are not new to us. In Koronadal
Electric Light & Power Co., Inc., supra, ocur Court
held that there can ke no impairmsnt of the obliga-
tion of contracts within the meaning of the Cons-
titution where the grantee of the franchise accepted

it, subject to the right of the grantor to alter,

™
03]
!_I.
o
@}
0
9]
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a2

modify or repeal the same. Thus, in
was held that:

"This argument at once loses potency on
the face of Section 8, Arvicle XIV of the
1935 Constituticn, under whose authority
the franchise of petitioner was granted,
which provides that "No franchise or right
shall be granted to any individual, £irm, or
corporation, except under the condition that
it shall pe subject to amendment, alteration,
or repeal by Congress when the public inter-
ezt s0 roguires."  Stated otherwise, the
power of Tongress to amend the franchise, as

65
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provided in the Constitution, is deemed
to bhe a part of said franchise. (Hoa
Hin vs. David, 105 Phil. 783; Lealda
Blectric Co., Inc. vs. Commissioner of
Internal Revenue, L-16423, April 30,
1963, 7 SCRA 728; Imus Electric Co.

vs. Court of Tax Appeals, L-22421,

March 18, 1967, 19 SCRA 612; Guagua
Electric Light vs. Colillector of Internal
Revenue, 7,-23611, April 24, 1967, 19SCRA
790) Indeed, Section 1 of petitioner's
franchise, Republic Act 466, explicitly
provided:

"Section 1. Subject to the
terms and conditions established
in Act Numbered Thirty-six hundred
and thirty-six, as amended by
Commonwealth Act Numbered One
hundred and thirtv-two, and to
the provisions of the Constitution,
there is granted to Jose Catolico,
for a periocd of twenty-five years
from the approval of this Act,
the right, privilege and authority
to construct, maintain, and cperate
zn electric light, heat and power
plant for the purpose of gene-
rating and distributing electric
light, heat and/or power for sale
within the Municipality cof Buavan,
Province of Cotabato: Provided,
That the holder of the franchise
herein granted shall start the

operation thereof within one and
half vears from approval of said

franchise."

And in Section 12 of said Act No. 3636,
which took effect on December 7, 1929, it
provides the following:

"Sec, 12. This franchise
is granted subkject to the pro-
visions of Act Numbered Three
thousand one hundred and eight,
as amended, and with the under-
standing and upon the cendition

;
(e
T



DECISION -~
CTA CASE NO. 2914

that it shall be subject to
amendment, alteration, or re-
peal by the Mational Asgembly
or by the Coaqgress of the
United States, and that it

shall be subject in all res-
pects to the limitations upon
corporationsg and the granting
of franchise contaired in the
Constitution of the Philippines,
and also subject to the pro-
vigsions of Act MNumbered Four-
teaen hundred and fifty-nine of
the Philippine Legilslature, as
ancndad, {Act No. 3636, Perma-
nent and General Statutes,

Voi. I, p. 682, 1971 ed., empna-
sis supplied.)

Accerdingly, when petitioner accepted
its franchise it did so with the understand-
ing that the Constitutional and statutory
reservations of the right of Congress, of
the National Assembly, to amend, alter,
modify or repeal petitioner's franchise
when public interest so requires became
an unwritten condition thereof. Such
constitutional and statutory pravisions
constitute part of the obligation of con-
tracis. As aptly observed by respondent,
it is clear from the above-guoted provisicons
that Congress reserved ths right to amend,
alter, modify or repeal petiticner's fran-
cnise. Since the f[ranchise was accepted
by patiticner with full k
reservation clause, there can be no impair-
ment of the obligation of contracts within
the meaning of the Constituticon, where the
grantee of & franchise accepted it, subject
to the right of <«he grantor to alier, amend,
modify or repeal the sanme. {Balanga Power
Plant Co., Inc., vs. Commissioner of Internal
Revenue, CPA Case Ne. 979, September 19,
1976; G.R. No. L-20499, June 30, 1965,
14 SCRA 604, cited in Visayan Electric Co.
vs. Commissioner of Internal Revenue, CTA
Case No. 1105, May 29, 1963; Escudero Electric
Service Co. vs. Benjamin Tabios, as Commissicner
of Internal Revenue, CTA Case No. 1026,
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G.,R. No. L-23014, June 30, 1970, 33 SCRA

547; Manila Electric Zo., Inc., vs. Cci-

missioner of Internali Revenue, L-2%987 &

L~-23847, October 22, 1975, 67 SCRA 251-

352.) The imposition of the Corporate

income tax as prescribed by Republic

Act No. 5431, amending Section 24 (d) of

the National Internal Revenue Code, upoh

petitioner is naot, therefore violative of

the constituticnal provision that no law

impairing the obligation of contracts shall

be passed.

aAnent the fourtii issue, and with respect to
the year 1968, petitioner is not liable for defi-
ciency income tax under Section Z4(d) of the Tax
Code, as amended by kzpublic Act No. 5431, since
Section 10 of said Republic Act No. 5431 states
that "the provisions of this Act shall apply to
income for taxable years beginning after June thirty
nineteen hundred sixty-eight, which provision has
been interpreted by cur Courl to mean that in the
case of corporations reporting their income on the
calendar year basis, like petitioner hercein, the
provision refer to incomes taxable beginning the
calendar yvear from January 1, 1969. (Manila Times
Publishing Co. vs. Commissioner, CTA Case No. 2053,
Dec. 17, 1973).

With respect to the year 1969, petitioner is
liakle to deficiency income tax under said Republic

Act No. 5431, that is, from January 1 to August 3,

1969 since petitioconer's franchise, Republic Act
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No. 3570, was again amended by Republic Act No. 6020
on August 4, 1969, which provided the tax exempticn
of petitioner from all other taxes. Petitioner is,
therefore, liable to deficiency irncome tax only
from January 1 to August 3, 1969,
ince there is no dispute as toc the unallow-

able decductions contained in the essessment for
the year 1969, pursuant to the recomputation submitted
by respondent (p. 198, CTA rec.), we find petitioner
liabie for the payment of B75,149.73, representing
deficiency income tax covering the period from
January 1 to August 3, 1969,inclusive of surcharge
and interests, incident to delinguency under Section
51(e) of the National Internal Revenue Code.

WHEREFORE, petitioner is hereby ordered to
pay respondent Commissioner of Internal Revenue
the sum of ¥75,149.73, representing deficiency
income tax for the period covering January 1 to
August 3, 1969, plus surcharge and interest which
have accrued thereon incident to delinquency, pur-
suant to Section 51(e} of the National Internal

Revenue Code.

With costs against petitioner.



DECISION -
CTA CASE NO. 2914

=19 o

SO ORDERED.

Quezon City, February 26, 1982.

Lo
CONSTANTE [EOAQUIN

Xssociate Judge

WE CONCUR:

Q}szda/‘lf— 4

AMANTE F
Presidind Judge

("‘
2 ‘/;>
X REYES

-l

Assoc1ate Judge
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