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interest for

1972,

1970,

the years 1268, 1969,
the details of which are as follows:
1768
fA. Creditor — Dillingham Overseas

Corporation:
Gross interest income
EZ07% Withholding tax
S04 Surcharge
12% annpual int. from
4-16-69 to 4-16~72
Total amount due and
collectible

(367)

B. Creditor -~ Dillingham Intl

Company:

Gross interest income
29% withholding tax
507 surcharge

12% annual int. from

4~16-69 to 4-16&-72
Total amount due and
collectible

(Z6%)

C. Credi or — Dillingham Intl
Capital Corp:
interest income
withholding tax

307 surcharge

127 annual int. from
4—16-69 to 4-16-72

Total amount due and
collectible

Gross
I9%

(Z6N)

A. Creditor - Dillingham Intl
Capital Corps
Gross interest income

8% withholding tax

oy

e

5,580,653
Foo1,953.00
976 . BO

70%.08

F o 3,632.58

F 74,175,000
F 25,961.00

12,980.50

Pamdh. 968

F 48,287.46

F167,071.84
F 5983,482.00
29,241.00

21,053,592

F108,776.52

F&78,220.29
237 3377 .00

1971 and
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A0% surcharge

124 annual int. from
4-16~71 to 12-71-72

147 annual int. from
1-1-73 to 4-16-74

Total amount due and
collectible

1970

s b

A. Creditor — Dillingham Intl

Capital Corp:
Gross interest income
I87% withholding tax
20% surcharge
127 annual int. from
4-16~71 to 12-3T1-72
14% annual int. from
1-1-72 to 4-16-74
Total amount dus and
collectible

1771

RA. Creditor — Dillingham Intl

Capital Corp:
Gross interest income
E5% withholding tax
0% surcharge

12% annual int. from
H4--16-~72 to 12-T1-72
147 annual int. from

1-1~73 to 41675
Total amount due and
collectible

B. Crediior -

Dillingham Over—

seas Corp:
Gross interest income
EH% withhalding tax
H0O% surcharge

F118,688.50
77,147 .55

?.692.89

Faq42,905.92

Fl,119,24%.28
P O391,735.,00
195,867. 50

BO,T05. 68

70,838,773

P 738,746.91

Fl,676,728.41
o 895,855.00
296,927 .50

B0L,A477 .68

190,528.45

F1,131,788.67

stoes teom et sme seene gaoes sars bt seee meorm seane sovew oot

o295,335.48

F 89,367.00
44,687, 50
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int. from
to 1923172

int. from

12% annual
H 1 =72

147 annual
1--1--77% to 41675

Total amount due and
collectible

A. Creditor — Dillingham Intl
Capital Corp:
Gross interest income
8% withholding tax
207 surcharge
147 annual int.
414673 to
Total amount

collectible

from
Q1 &7 b
due and

interest i1ncome

withholding tax

0% surcharge

14% annual int. from
foe L b7 5t A-16-T76

Total amount due and
collectible

Bross
N

Fetlitioner protested the

assessments, through its auditors,

letter dated November 20,

1976

respondent’s Bureau N

on November

Respondent, in a letter

denied petitioner’ s proatest,

posted  on August 145, 1980

petitioner’'s

© 4 o
(YRS

which

dated June 13,
which

and

= 7, BR46.20

28,671.921

Fl,9594,460.,69
FoooeR4,098.,00
242,049 .00

287 . 381.16

Fl,:

4468.16

Fl
F

17 020,08

F oo 77,806,008

aforementioned
Lhe B8GY, in A
was filed with
1976.

1980,
denial

WAas

received by

auditors on August 29, 1980.



DECISION -~
CTA CASE NO. =139

Hence, the instant petition for review.

In his  answer _to  the petilion for review
whereln respondent practically admitted the
narration of facts as stated above by petitioner,
respondent  alleges as special and affirmative
defenses thats

The liability of petitioner to withhold and
pay the income tax withheld at source for the years
19268, 196F . 1970, 1971 and 1972 from acocrued
interest income on loan  is at the accrual of said
payment and not at the time of actual remittance of

payment thereof (BIR Ruling RNo. 71007373

=

Section 94 of the 1977 Tax Code eupressly
providaes that  payment of withholding tax-at-source
shall be made within Eﬁ'dayﬁ from the close of each
calendar quarters

The assessment against petitioner in the total
sum of Fa,0.5,730.87 representing deficiency
withholding tax—at—-source, surcharge, interest and
compromise penalty, is in accordance with lawg

The 530% suwrcharge was imposed as petitioner
refused, neglected and failled to file the required
withhaolding tax return and pay its tax liability

notwithstanding the demand thereof: and
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All presumptions are in  favor of correctness
of tar assessment (Interprovincial Autobus Co.,
Inc. vs. Coll. of Int. Rev., G.R. No. L-6741, Jan.
Z1, 1986, 98 Fhil. 2903 Comm. of Int. Rev. vs.
Avelino, 8 SCRA 372)

The principal issue for resolution posed by
petitioner is whethsr the duty to withhold the taw
at zouwrce  on an  income payable to a non-resident
arises upon  remittance or  payment of the amounts
due to the foreign creditors. or upon mere accrual
thereotf. And the corollary issues are (1) whether
o npot there is basis for the imposition of the 50%
surcharge, and (h) whether oar not the deficiency
assessment, at least for . the years 1968, 1949 and
1970, is already barred by prescription.

Meantime, whenever this case was set for
hearing., counsel for petitioner would always make a
manifestation that the principal issue involved is
similar to  that of CTA Case No. 2846, entitled
"Rayer Pharmaceutical;, Inc. vs. Commissioner of
Internal Revenue", which was still pending at the
time with this Court. However, in the hearing of
March 25, 1v86, after the Bayer case had already

been decided, counsel for petitioner without going

IR
) b
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.

into trial or presenting any evidence in support of

cver b ot e

by him, submitted this

cane for declision on the basis of the pleadings and

arel b on

vyer decision,
Fetitioner’ s submission  that its liability to
withhold the tax at  source on the interesh due to
the foreign  lenders arises only abt the time of
payamant o remittance and not at the i me o f

Aacorual thesreof b

an the Bayer decislon (Rayer

Fharmaceuticals, Inc. vs. Commissioner of Internal

Revenue, L[TH Casme  No. 2846, HMaroch  1é, 1979,

e b Ao ard dexm il in  Commissioner of Internal

- &

Revenue vs. Couwrt of Tax Appeals, et. al., G.0N. No.

A, Cetober 10, 1G84) im poszitively  without

I the the  incomne {royal tiees)

nale mot be remitted  to the non-resident foreign
corporation due to Central Banli restrictions, while
in the present case  bthere is  no showing  of any

ol

triction on  the remnithtance of the interesth
income to the foreign lenders. In the dispositive

portion of  the

casa, bthis Courlt olearly

staled:
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-.8“
"Wer, accordingly. rule that since

the royalties in question could not be
paid or remitted in 1972 by petitioner

Rayer Fharmaceuticals, Inc. to nen -
resident foreign corporation Bayer
Aktiengesellschalft, lLeverkusen Ravermerk
due to Central Bank restrictions,

petitiontr was under no obligation to
withhold nd  pay income tax-at-source on
said royalties and, therefore, it i1s not
liabhle for the deficiency withholding tax}-
at-source assessment of respondent
Commissioner of Internal Revenue in  the
amount of PFE26,B34.73 for the year 1972.7

In a later c¢ase, that of Western Falawan
Lumber Corporation vs. Commissioner of Internal
Revenue, CTA Case No. 3344, June 3, 19497, this
Court elucidating the rule laid daown in the Rayer
case said further:

"This Court unequivocally ruled that
since the rovalties could not be remitted
to the non-resident foreign corporation
due to Central Bank restrictions, the time
of payment of the royalties 1is the
maturation point of the withholding duty.
It bhears emphasis, therefore, that if the
income payable to a non-resident foreign
corporation  can be paid or  remitted
hecawse there are no restrictions against
its payment or remittance thereof, the
liability to withhold and pay the tax
thereon attaches at the time of accrual,
not at the time of actwal remittance."

In the instant case, there is nothing in the
records which indicates that petitioner Dillingham
(Fhilippines), Inc., was restricted by the Central

Bank from remitting in 1968, 1969, 1970, 1971 and
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Fhe inborests dos on LEs loans from forsign

et i boars, in the  ab Fredo b ion

arzer of  any  r
against the  remittance of the interests due on the
foore i amn Toans of  petitioner, the liability to

withholad and  pay the tax thereon attaches at the

fime of acorual, nobt at bthe ftime of actual) payment

o remd thanae thereonf. The Ageesment sntered into

Iry petitioner andd dts forelgn oreditors (op. F0-935,

BT records) expee

and olearly provides that in
consideration of  the loans  petibtioner Dillingham

Fihilippinas, Ino., agraed Lo repay the foreign

el i tors  the i ipal amount  of  loans plus

intarest at 8% payvabls  guoarterly in installments

Beginning Faroh 3L, 1949 through Decamber 31, 1973

EARTRINIS i bR amont

achedules attached to
Ehie laan ageoemoent, Ther  fact that petitioner

EY R R wEs

agquently entered into o loan agresment wilth the

i Developnant Corporation which allegedly was in

s oaltate of

zpanded operation, as aptly stated by
respordent, s of no moment, the  same  heing  a
wnilateral act of petitioner, sans  participation
whatsoever, of ths foreigrn creditors.

Ard the terms and conditions of the agreement

ans  stated Wonddd  also foreclose petitioner’

4 7,

l/.LO
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- 10 -
contention that it "practically acted only as a
conduit between the foreiqgn lenders and Cebu

Development Corporation, with the understanding

that the interests that petitioner would pay the

fareign lenders would be the amounts of interest
that it could - collect fraom Cebuw Development
Corporation.” At any rate, such bare statement of

petitioner, unaccompanied by adequate evidence has
no  weight with the Court, petitioner having
submitted this case for decision on the pleadings
and  records without presenting proof to this
effect.

As to  the corollary issue of the propriety of
the imposition of the B304 surcharge, respondent
alleges that petitioner is  liable thereto as it
refused, neglected and failed to file the required
withholding tax return and pay i1ts tax liability
notwithstanding the demand thereof. In case of
willful neglect to file the return or list within
the time prescribed by law, the Commissioner of
Internal Revenue, pursuant to Section 72 of the
then applicable Natimgal Internal FRevenue Code
shall add to the tax or to the deficiency tas a

surcharge of 307 of the amount of such tax or

&

¢
[
Q;
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défici&ncy tan. Fetitioner has not introduced any
evidence or testimony that its failure to file the
required withholding tax return within the time
precscribed by law was due to a reasanable cause.,

fhs a matter of fact, this question of the
imposition of the H0Y surcharge has not been raised
in the administrative level, and petitioner is now
apparently estopped from raiszing the same for the
first time in this appeal. (Aguinaldo Industries

Corp. vs. Commissioner of Internal Revenue, infra.)

True, petitioner in its protest of November 20,
1974 =tated that it reserved the right to guestion

at the proper  btime the imposition of the 50%

&

surcharge, but  this Court is not the propsr place
to raise this issue for the firet time. Then ,
petitioner merely submitted this case for judgment
on the basis of the pleadings without offering
proof as  to the truth of itse allegation in  the
petition for review that the imposition of 50%
surcharge  has no  basis  in law and in  fact.
Fetitioner must thereforejbe understood to have
admitted the truth of the allegation of respondent
that petitioner refused, neglected and failed +to

file the required withholding tax return  and pay

[ANA
Q;t,u

’
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its tax liability notwithstanding demand thereof.
(Rauermann vs. Casas. 10 Fhil. ZBé6: Evangelista vs.
De la Rosa, et. al. 70 Fhil. 11%.) Error or mistake
of  1aw may not constitute fraud but  willful
neglect, which is the basis of the imposition of
the 50%  surcharge in  this case, is not equivalent
to fraud.

Coming to  the guestion of prescription of the
right of the governmeht to assess the taw, it will
he noted, as argusd by respondent, that it is also

being raised by petitioner for the first time in

this Court. It Was  never raised at the
administrative level. To allow a litigant to
assuma a different posture when he comes before the

court and challenge the position he had accepted at
the administrative level, would be to sanction a
procaedure whereby the Court - which is supposed to
review administrative determinations -~ would not
review, but  determine and decide for the first
time, a aquestion not raised at the administrative
forum. Thus, it is well settled that under the same
underlying principle Jof  prior evhaustion of
administrative remedies, on the judicial level,

issues not raised in the administrative level

€y 6N
l)i-)-
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cannot he raised for the first time on  appeal.
{Aguinaldo Industries Corporation vs. Commissioner
of Internal Revenue, L=-29790, Feb. 25, 1982,
112 SURA 134; Commissioner of Internal Revenue vs.
Wander Fhilippines, Inc., and Court of Tax Appeals,
G.F. NMNo. HEETH, April 15, 1988; Commissioner of
Internal Revenue vs. Frocter & Gamble Fhilippine
Manufacturing Corporation and Court of Tax
Appeals, G.FR. Mo, 608 I8, April 1%, 1988.)

Ewven  more, rneo evidence whatsosver WA
presented by petitioner to the effect that the
Fight of respondent to assess and/or to collect the
tax involved herein has prezcribed. The defense of
prescription is  an affirmative allegation and the
burden of proof is  upon the parvty laving claim to
it {Bopllozos vs. Court of Tax Appeals. L—1&6441,
March 51, 12&%5, 13 éﬁgﬁ 46% ) Frescription being a
matter of defense, the burden is on the petitioner
toy prove that the full period of limitation has
expired, =0 that they should positively establish
the date when the period started to run and when it
encded. {Buerol vs. Collector of Internal Revenue,

L=1&6705, October 20, 1942, & BCRA 204.)

o,
O ¥ o
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]

In any event, since there was failure on the
part of petitioner to file the return, respondent
has the right to assess the tax within ten (10)
vears from discovery of such omission. Section
F19(a) of the applicahle Nétional Internal Revenue
Code provides that in case of failure to file a
return, the tax may be assessed or a proceeding in
court for  the collection of such tax may be begun
without assessment, at any time within ten years
after the discovery of the omission. It appears

that the omission to file the required returns in

this ocase was  discovered, as stated in the
examiner’ s repnrt, on October 235, 1972, (pp. &2
&HA ., RIR records.) Since the assessment herein was

issued on September 282, 19764, the same was well-
within the prescriptive period of ten (10) years.
Accordingly, petitioner Dillingham
(Fhilippines), Inc., is ordered to pay to
respondent Commissioner of Internal Revenue the
amount of F4,035,730.87 as deficiency withholding
tay—at-source from 1968 to 1972. plus surcharges

and interest incident to delinquency pursuant to

AN NS
L)
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— 15 e

tHe provisions of Section S1(e) (2)(3) of the
applicable National Internal Revenue Code, as
amended.

WHEREFORE, the ., Court hereby denies the
petition for review for lack of merit and affirms
the decision appealed from at petitioner’'s costs.

SO0 ORDERED.

Gueron City, Metro Manmila, April 2%

Cin

AMANTE FK/ILLER
Fresididg Judge

. 1988.

I CONCUR:

Z. REYE
Ciate Judge

(Dissents in separate opinion)
CONSTANTE C. RDAQUIN
Assonciate Judge

LA 2 T
R LS
L AR }
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CERTIFEFICATION

I hereby certify that this deciszion  was
reached after due consultation among the members of
the Court of Tax Appeals in accordance with Section

123, Article VIII of the Constitution.,

AMANTE FILLER
Fresidifig Judoe
Court of Tax Appeals

AN AT
L






DISSENTING OFINION -
CTA CASE NO. 3139

‘

interest for  the years 1968, 1969, 1770, 1971 and

1972, the details of which are as follows:

fi. Creditor - Dillingham Dyverseas
Corporaltions

froas interest income B H, 580,63
Withholding tax 1 .RBE L 00
Surcharge F7E . BO
annual int. from
169 to A-16-72 (Z6L) TOE .08
1tal amount due and
rollectible I

5a

.

T, Creditor - Dillingham Intl

BOY surchakge
127 arnnual inl. from
oy A-16-72 (E6Y) 3.9
1 amount due and

Iectibhle froae, 287 .46

G Croditor ~ Dillingham Intl
Capital Corpe
Gross interest income FFla7 091 .84

: withholding taux fr 59,4828, 00
s harnge BEL, 241 .00
annual int. from

Ao L by Ly A1 E-T7E (CEAW) 21,055, 52
Total amount due and
et e Faoe,77¢

13267

. Creditor -~ Dillingham Intl
Capital Corp:
Gross interest inocoms FH78, 220,205

07 withholding tax FR2ET7 G E77 .00

ANV

4
s tw n
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OV

ELP e g e F118, 488,50
12% anmual int. from
A Ly 70 b 1231732 77,147 .55
14% annual int. from
1172 to 41673 D, 6T 89
Total amount chus and
ol lectibhle Frad42, 505,92

N, Creditor ~ Dillingham Intl

Capital Corn:
G interest income 1,119,232 ﬁ.hE
VS ”11hhH[leg tax - u7l,] .00

GO 195, ’;/>7 . B0

L% anmual int. from
R O 123472 80,505, 68
1A% amnnital int. from
1o toy 41674 PASIE S5 AR
Tt al Amnun* cluier A
col lectible e N & L 7%

. T

= Dillingham Intl
Capital Corp:s

Gross interest incomnea 1,676, 7283.41
7 withholding hax B OBRE,855.00
s Py e LR, PET7 .00
! anmual int. from

o 72 b 12172 ATT 68
4% anmnual int. from

b S K fo A 1é-T7H 190, 528,45
Total amount due and

collechible

B, Credtor — Dillingham Over-—

Gross incomes =
ZO7 withholding tax F 837, 34647 .00
0% surcharge A4, LB 050

L4 RERT

L ’\)
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12% annual .int. from
Ao 172 Lo 12--31-72 F 7 0% 20
14% annual int. from
1-1-77% toy 41670 28,671,921
Total amount dus and
Tlectible F 17

Z1R. 461

. Creditor ~ Dillingham Intl
Capital Corps
Gy 5 interest incoms 1,984,465, 60
IZOW withholding tax F L4, 058,00
DO surocharge B4 ,049 .00
1A% annmual int. from
AL b7 by A—1&-T7h 287, 221,16
: amount due and
aerb i le

fd

.o Creditor ~ Dillingham Over -

Grogss inter Lrcome: = 115,784.92
wWwithholding tax = 40, D24, 00
L C harge 2O L2600
: al dinmt. from

, to A-1b-76 17 4020, 08
tal amount doe and

ool lectible F 77,806,008

Fetiticoer protested the aforamentioned

asmessments, bthrough  1ts awditors, the S6V, in a

Niowvember 20, 1976 which ws filed with

eapondent’ s Bureauw on NMovember 22, 1976,
Fespondent, in  a letter dated June 13, 1980,

denied petitioner’s protest, which denial was

posted on August 15, 1980 and received by

petitioner’ s awditors on August 29, 1980,

LA
(DR
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!

The

asment for withholding tas-—-at-source

i premi on respondent’s Ruling (BIR Ruling No.

T100T da

ad  February 26, 1971) to the effect that

"wilbthholding taws 15 not dependent on remittance of

the income payable to the non-resident foreign

corporation  but on  accrual thereof” (1

E -

o

Aocardingly, respondent contends  that

petitioner should have withheld and paid the 36%

withholding tax on interests

agcrued in favor of

the non-resident foreign ocorporations, although
urnremltted.

Fetitioner '« liability for interest to its
foreign  ocreditors arose from  1oans from  said
creditors, the proceeds of which, in tuern, had been
lent to  Cebu Development Corporation, a Fhilippine
corporation in a state of suspended operation; thus
its inability  to pay interests on the loans. Such

being The

22, petitioner  has not  been able to
collect acorusd  interests  from  Cebu Development
Corporation. Hence, petitionser  has neot bheen able
to remit  and, in  fact, has not yet remitted any

interests to  its foreign coreditors. This has not

bheen denied by respondent.

Y
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'

O September 8, 1280, petitioner filed its
petition for review. Respondent, on  the other
hand, filed iz answer on Januwary @1, 1981.

The issues for resolubtion are as follows:

(1) Whether or  not the duty to withhold
the tax—at-source  on income payable
to a non-resident foreign corporation
arises upon  remittance or payment of
the amounts due to the foreign
creditors or Wyalaly me e acorual
thereof;

() Whether or not there is validity for
the imposition of 507 surcha 2 and

(3 Whethes or not the deficiency
assessment, at  least for the years
19468, 1969 and 1970 is already barred

by prescription.

Reogarding the first issus, petitioner contends
that itz liability to withhold the tam-at-source or
thad 1 ] bhility t ithhold ti ( t—source N

the inter

thue to the foreiagn lendaers ari

aonly at the time of their payment or remittance and

-

not at  the time of accrual thereoaf. n the
atherhantd, respondent’ s basis for the assessment is
RIF Ruling HMNo. 71-003%, dated February 26, 1971,
which declares that "withholding tax i1s not
dependent on the remittance of the income paveable

to the rnon-resident foreign corporation but  upon

The said BIR ruling has already

been declared erroneous by this Court  in its

£y g

o J;,.
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’

decision in  the ocase of Bayer Fharmaceuticals,
Inc., vs. Commissioner of Internal Revenue, (CTA
Case No. 2846, promylgated on March 16, 1979,
(Certiorari Denied in G.R. Ho. L-720584, Sept. 29,
1986.) In gsaid case, it was ruled that the duty to
withhold and pay the tax on dincome due  to non-
residents is  upon payment  or remittance and not
upeomn mere acorual . In said BRayer decision, this

Court toolk note of the fact that in i

- =3

ting Ruling
Ny, 710005, the Bureawt of Internal  HRevenue  had
erroneously  relied uporn a  vuling of  the U.S,.

Irntermnal Revenue Service which Meved been declared

te by the U.S. Internal KRevernte  Service in
its Revenue Ruling No.  70-2975 dated June 9, 1970,

Tt is, therefore, olear that the duty to withhold

tax on the interes due to foreign lenders arises

only at the time of their payment or remitltance and

not at the time they were accrued in the books of
petitioner.

Moreover , there ocan be no basis  for  the
withholding tax not only because there was no
remittance but mainly because there was nothing to

tremi b in e first

. The pecul iar

civrcumstances of the foreign loans were such that

n o

[
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petitioner herein  had  acted only as & ocondait

berbwmeny the foreign lenders and the Cebut
Depve Lopment  Corporation, with the onderstanding

that the intereasts

that petitioner would pay the
foreiogn lenders would he the amounts  of interest

that it could collect from the Cebua  Development

Corparation. HGince petitionsy cannot collect from

o Development

Lo, it cannot, in
e, pay and remit to the foreign oreditors the

ant

choe ang o

vued in ite bhoo

in favor of
The latter. There having been no collections and

Freami b e

maeacte as in  fact there 1s nothing to

raemit to foreign creditors, pebitioner has incuwerred

e liability to withhold and pey to the government

ary  withholding tar-at-source for bhe vears 1968 to

1972, Wer helad am the

dayer , b

s 41 on Lenderend fo
i whies t her o not t e
to withhold and pay income tax-
the royalt] ismo oupon the
ol ] the  royal il CHT PN the
actual remittance or payment thereof,

The  lone L e
Fesmalutiic

Fetitiondr maintains that there was
no abligation to deduact, withheld, and pay
the withholding tax in 1972 since  the

: cowld  not be  remitted due to
danl restrictions. I submitting,
that the liability to  withhold
arnd pay  the income tax withheld at
from royalty payments

@orce
toy & non-resicdent

[ AN A
N y ¢ ¥
LN

Ll
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” Lite :
2l lechaft, Leverkusen AN R ME
is at  the time of the acorual of

royal ties and not at the  time of
actiual remilttance
womdent relies  mainly  on Buor
Irntearnal Hevenue  Rualing Mo. 71-0
Fehruary 24,
of whi

feorreion
Akt renges

as follows:

refersa to your letter
bruary 1é&, 1971
sting a ruling : to the
bhamis of  the withholding fax due
. fFalm rentals  or  royalties
payable by  you to  nonere
foreign film corporations.

clated
FrERC)LL

ident

N
.
e

"In YO lest ter, Y OLL
contended that T he Y
wo bk lebing >

¥ el o be brased

Ly g} actually remittable
amenant v cles Central Bank
regqulations and not on the entire
amount due and pavable  to  the
non-resident foreign corporation.
This contention has  no legal
bragis . Withholding tax  is not
denendent on remitbtance of the
income  pavalble T the RISTRES

1 fovre i corporation but
Sueh bheing
: ; portion of
ameunt due  to the  non-
ent foreign corporation
annot be remitted on mwnt of
Eanl restrictions, the
due on said portion wuld be
: 1oand withheld as if there
i no orestriction.

e

£y N
: .
(VR |

or  payment thereof,

1971, the pertinent portions



DISSENTING OFINION -
CTA CASE NO. 3139

Testricted funds.
lon with the
b Eion on the
transfer of funds from
.5, to ey in
Morway , Denmart, the
Metherlands, Eerlgiuwm,
Luxambourg and France,
e Tt ahould b
withheld in the  same
ME e A% it ne
striction e el In
Fian acoount the
name of the for e banlk
or other foreiogn person
ahould he cotered on the
ey e certificate,
and an amended ownership
certificate filed A
oon as the actual owner
imo dlieclosed.’ (CCH,
12469, Vol S PAar .
ARTH,A400)

vl

ITn view thereof, this Office
Tieves and  so holds that  the
withholding tax  should be
( p arcl withheld on the
st ire anount  of film rentals or
royallties pavabile to  the naonp-
ceva i ocher b foreian film
: porations including that
poetion which, on account of
Central Rank restrictions, cannot
as yelt bhe remitted abroad.”

§

M expressly stated  therein,
Burean of Internal Revenus  ruled
withhalding tax is ot dependent
remittance of the income payable to
non-resident foreign corporation but
&

cerual thereof.o o And as such, al though

the income cannolbt be remitted on account

af Central Hank e
thereon should be dedoacted
if there is no restr

brictions, the tax

oy i.)

ard withheld
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inoome, and ] gains, of
mon-resicdent alien not engaos
trade o Pusiness within
shall (sxcept in
Al 2] i by e
{a) (1) of this  Section) clevchuac b
and  withhold from  the  annual,
peviadical , or Casmual :
profits, and inc

toan

ame ,  and

FEIE RTINS =6 Kl k- g8 by the way, were
merely imported and copled almost verhbe
from s=imilar withholding tax provisions of

» LI bead Fresssezmae Code stion
Sk 1. ardingly . in consonance with
o R 1 B W] statutory  con Lo .
thery hawve  receivedd in
rates hawve agthoritabive
2 the proper  oconstbruction  and
interprotation of ouwr law.

Thn.,

& 45

arcl whyiceih

v et ]y rreytencd Fyy

is oot disputed by

s tos

arriving at BIR Ruling Moo 710

Febraary 26, LR71 . o Fugrean

Fevenue quoted as  authority

of a United & Internal
ice  ruling which  ie found at
i of CCH, 1269, VYolume 5, Tt
atsm bthat the id WS, ruling dis
actual ly Mimeograph Fuling Moo 53075, which
was lssued [50% the Of fice o f the
Commissioner of ITnternal Fewvenue,
Washington D.C., on July &8, 1940 and ocan
2 found at the Cumulative Bulletin 1240-
2. at page 141.

X

o

2. The said Mimeograph Ruling Mo,
BO7H has  been declared by the
Ui ted  Stat Irntermnal m Hervice
iteelf in dits ente Fuling No, 70--295.

Fue

o Y M

o s
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tevenus BRulle Moo 1920~
June 8, 1270) 1e thus
vident that in issuing 1ts BIRK Rualing Moo
At an February 2, 1971, QUL N
Fureauw of Internal Revenue has relied on a
United Stated Internal  Revenue Service
ruling that has already been  overruled,
the same having been declared obsolete as
of June, 1970,

o

S Following the decision  of the
Lnited States District Cowrt in LD, O .
Cow wva, tnited States, 1iAa F. €
rleed o NMovember 19, 1953
e fferet that carporation vihiich e ol
licenses wunder patents owned by none
resident aliens who as result of bhloocking
proclamation weres forbidden right to
iwer or i 2
withhold
« the  rule
in t e Lini ted
ohligation to
upon payment  op
to a s dent

w0 LU

=owas not
payment  of
now O by e ¢l
: that e
pay  the i
of the income

D, € Ve rase, where
factual setting, 1 invalved  arnd i :
litigated are practically o all fonares
with  the case  al baar, plaintiff, a
e peration, el 1ice £ I

auned by o two non-resident aliens,
Doge and Emmanue cler Trevy . Ftert
were Dwiss., Under the licensing

» pPladintiff obligated itself to
nies bo Do and de Trey. In its
o f the impact of vrovalties on
Lions, plaintiff, adhering to the
method  of accounting, entered net
roval ties and withheld taxes as  acorued
liabilities of 19413 and 1942, the periods
invalved in the case. Thus., 1941 and 1942
Foyal tiss and taes  were set up as
accounts pavable on plaintiff' s books and
of itz cost of doing business for
Bo withholding returns for
aliens Doge and de Trey were

o

oy

&

Yy o
N
o x’)
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— 1 4. .

prepare . for 1R4L1 o 19472, While the
critios i i when  the returns :
due for rvovaltbties attribotabhle o
made by plaintiff cduaring  the vears
and 19492, the inguiry shifbed from "when
: the  return due"” o "when, 1f & all,

woplaintiff reguired to withhold the tax
from  the

: 1o
o the

when" of

"what!
1o e
Tamation, dexmt :
) righl to receive or dispose
of royal i them under contract with
COF ey i which held licenses urcler
aliens’ patents, (L..n. saulk Co, wvs.
United States, 114K, 835, 8340 .) Stated
otheruwise, the question as  to  when  to
withhold the tax from  the L1941 and 1942
provyal i A bercause, although the
royvalties were Accrued in the plaintiff’'s
books in 1941 amnd 1942 as liability to the
non-rasident licensors, the same could notb
be paid  or remitted  to the latter as  a
result of a blocking proclamation.

g
W for

- e

The thit

b State Federal Couwrt ruled
that where, A resull o f byl etk ing
prroe Lama b ion, non-resident alions were
forhidden right Lo recelive o dispose of

lties due  them under oconberacht  with
which Me 1ol licenses under
ents, auch  aliens had o
profits and income" wWwithin
FEVENLLE atute gquiring all
persons having  control, receipt. custody,
disposal or payment of fined or
determinable annual  or periodical gaine,
profits, and  income of any  non-vesident
alien to withhold tax  and, theretore, no

24 of fTiling withholding tax return
devolwved on sorporation while corporation
retained bloocked royval ties, The net
result is  that the obligation to withhold
and  pay the tax  is  upon  payment o

AR AN
oo
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of  the United
the non-re
stirong pers
effec
quote at

suasive force, if
on the pres
length  from  the

"The onus of the withhalding
requiremsnt on plaintiff i
ampoaac by (I R T.R.E .
N1 persons, in s benver
capacity acting, ¥ ¥ ¥ having the
control, e ipt, custody,
disposal ¢ or  payment of % ¥ ¥
fived or determinable annual or
perioadicsal 2 ogains, profits, and
income X ¥ X of any non-vesident
alien % X X wmhall deduct  and
withhold  from sl annual o o
periodical gaine, Pt ; arvel
income & bax X L S Dy e
whole, this provision  Jdoes  not
concern dtself  with  “when” the
el thholding  should  take  place
her, it i specifies "whao!
ahall o Mowsewver . this
mues by hect The
ol by the
(R or
arc

Lo onne ', Thie
Wi bhholoding feom such
identifiable as
arvel dncome”  of  the  nonresi
alien. Obvsimusly, f  there are
oy s h Tgains, profits,  and
tricoma', the dubty to withhold is
momexistent, O the other hand,
1 there are such sums avallable,
the catutory languacge i=
inconclusive in  deciding "when
the withholding duty arose.

T do rnobt ground my
on any subtlety of cons
bt T advert, in fact, to it.
ble - ronval bt ies Topain,
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S PO

. and inceomes o T hie

Doge  and  de Trey  while
intiff retained them under
. ociroumstance I think not
ey A realistic ! af  the
mat e Thig Blocking proc ]
mation plucked every olement  of
control over  btho funds from the
al =n’s thenrehbical buncdle  of
CHAL B 6 Fricte This 1o o f
o f prrivate o ship
while the royaltie

plaintiff s
i e The Dlocking
Loy dndisvidual :

s

(O TGE o=

AT
the aliens
(] e bhis orazy predid
faced thems they had theoretical
vicght bto collect  the royas)lties
but  wers forbidden  right o
“ e them o dispe orf  1ihem.
Mo economie advant was theilres.,
Sueh & Fead om0 co not
reafat

ey by

V'

£
ot
Loaf dnocome
enoucgh o
Cf . Feag 10
sateh with refer
2y, R £
Trust o Vo
1 Cir., 94 F. :
) TR
2 o the word
Lhe OF income mean an
not a fictitious gain  or
X %, prebaminly
not "income™  and, 1f Mg S, O
profit”,  were unreal e are
Mighly aetificial, Further, the
aliens here had  no et
command payment to themselves or
ntherae, unlike the donor  of the
interest coupons  in Helvering v,

to

ey po

[P
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b, ALL ULS. 11E, at page 118,
T3 TR L e S 144, 147, 85 L .Ed.
wihere 1t is sa
el o f

o f

icle "The powsr o

IE wevw lal

and no

the situation
royalty in the

ey e
amowarn 't of

in the Faenen

"

§ petitioner as & 1i.
e} could not be remit
chie to Central Bank  restrictions at that
time, would nobt create "gains, profits or
ireeme ! to non-resident  foreign  corpo-
Fraltion Baver, ey economic benefits were

o Bas e Lo Raver

e ivech by B

YEL Y Feameie o there  was no
. to withholding of tax-at-
SOLUFTCIE fAocordingly, pebtitioner had  no
duty to withhold and pay the tax.

Lrverevmer s e

iaFe aclryprbed bhae Tor the
of the United States Court is the
ive hi ary of Section  14350h) of
Fax Code, from which 9 i
sdonal Internal F e
AL e, ane in
from the published pronouan (
o f mited States  RBureaw of Trnternal
Revernue and Courts, whi i lome that
ety of  withholding AF - f
payment. We gquote from

[S1RE

L

ent S 7 143(h), TWR.CL,
ie traced byac to  the fAct of
(e torber 35 R Faragraphs D
arnd B oof that Act are pertinent.
Faraagraph D provided: " ok ¥ all
: ¥ ¥ having the control,
LG [ or payment of
arminable annual o

LATNYS

Tk
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arel

preve il ieal AN profits,
come of  another person subieot

o b, shall in Lf of such
person odedoct samd o withhold  from
the payment an amount equivalent
toy the  normal income b ¥ ok x.v
Frapracgraph B oof  the ezt
in part el A f ey LR
% ¥ % hassing
receipt, custody, efie 11, or
pavmant of ¥ ¥ % other fixed o
arrpeea L 3

incomes  of another

5 00

conteol,

alul

D0 oy any
k4 X who are
malie  and  render &
hehal £ of  another
rerin, X ¥ K are b
ized and reguired Lo dedaot
witlvhold from  suweh o anmual
and incomne such
sfficient to o pay
Ehe mormal ¥ ¥ ¥ and they are
e 500 bez e by macle aereoral ly
Liatle for L&
™o i explicit in . ]
withholding from  the "payment”
vk e it CoOmpran ion e B on
EXUR o AT T i e clesclue T ion A
imposes personal  Liabilit
withholding agent, I3
to the  Howuse of Represend
oy the  RBill, the  Commit e
s oanc Means o, "Frobal]
thirds of the  income

| to individuals
nd withheld
inceme  ancd ol in
diyvernment . L S T
el the amount of taw
mex cue @EYery
i arrmaal
ad  to

s b

ooy bhe

>

income i




DISSENTING OFIMIONM -
CTA CASE NO. =139

varnment before the income
aches the  taxpayer'".  Nong
ot aliens  as welld asg citiz
werre aub ject to this
syebem.

e
withholding

In  the 1214
paragraph D 1 2L
sex b Ao 8 under the
ignifican’ "Returna" .

A e ted, b S
(k) under
eaament arcd

aquoted

Engs

a5

ot ion

By the FRevenue Aot of 19217,
paracgraph 8(d) of the 19146 Act
(par., D o f the 12132 Act) VIa
rrepeal el 0 a4 T Fender
LINMECE avy any  "withholding  at
source  of the ftaxw duae on
o dincomes  of resident

", Information at
Wa s aubstitoted.
the House Report,
change was made for "a more
tive administration  of t e
law" and the saving of annoyan
and expen the taupaye arc
i bbb ol & " By the se
Mty pa ah o 2y of  the 1%
Aot Cpar . af the 191 Aot
amended o Timit withholding  at
the eource to nonresicdent aliens.
The Aot further incluaded interest
from btase-free covenant bonds as a
subiect of withholding.

Yy

The Fevenue Act of 1918 made
RIn} charge in the e
lTanguage of the amended S 9(b)
but did  increase the withholding
rate and renumbered the sections
“ However, the Report of
the Waye and Meanse Conmittee of
the  House aids  searah in its
commente on "Collection at the

anm 221
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cea 't “The proposed bill, as
pwianting law, requires oanly
the withholding  of incomse in the
rame of  payments by individuals,
corporations, and partnerships of
fived arnd determinable annual or
periodical gains, profits, and
ineome T newvees i dent al ien
individuals i noneesident
corporations This comment i
an dndicatior the in o f
Lo s as  edxpressead  An
acyraph D of the 1913 Aot and
continued in S (b)) of the
1e17 Act vabresr the former
Proevyision we led. M
change intended when  the
withholoing prrovisions WE e
delimited to apply only o
nonmresident aliens, The time of
payment was : time when the
withholding duty arose.

The Revernue Act of 19221 made
ne amendmerrts te the  Seotion
pertinent to dnguiry, nore o did the

toof 1934, Howewver , both the
Hename  Report and  the arnate
deort o on the 19394 Act have this
. ction Subdi-
(a) of this B ot the
1w provides for  the
ding of a tax, on fixed or
income paid Lo A
3 individual , or
composed in whole
o f nonresident
th alse refer Lo
withholding of tax
to a partnership.

]

i

payments

Fat

o of  withholding  were
incre o by the Reven
1226 . and the Conference
of the Commi of the
and SHenate ) the
of the Dhike in ratess

ARV SRS
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21

amendmoant reguires bthe withhold-
ing of  a tax  of 12 173 per ocsnl
wrect of  all pavments  of

enac tinent
O R
¥ X %
2 Qe mak iy

paymentes ¥ had no notice that
the corporation income Lax would
v e (- the  withholding
not increa i

ATV CHN
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vt Ao
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e INDAlWAVR I

ation.

Lo wnder consider-

if

The Mevenue Act of 192324 made
o ochanges bre2ar irng  upon L
inoudry, bt aciain an the House
Freaport  and in Senats Feaport
withholding of tax
ol Lo TER
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The 1936 o
the terms of & 143

nok ohange
A z they affeo
the problem under investigation.
Hoywwes oA comment in the Senate
oy f i rmes [ Lo

2 from o p oy an

U PR Y R e  a
Lavpaver’ s
to
[pE=AVES

Sl
st

Rz :
o f 19
Simegy with
N W & T - B N AR I - "There

vid thhe ol from  bthe  amowan
s ivable by a nonresident alien
taved uncler The new provisions
the amounts L e o b
withheld under section 1473 of bthe
present Law", "Receivable', o f
criptive of minute
divisions of time from the {firFstk
moyvinesr b of acorual o thves last
second before receipt of payment.,

¥

(RS RN » i e

The  Houw wwport o bhe
e Aot of L9NE anppears o
firm the a1l ey interpret-—
it the 19707 Feport be
atdion . Im
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on Wayvs  and Means

any share-
nsent is @
to the provisions
1A () and sestion
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Farn

ceompanied by cash % % ¥
gopral btey o the amowunt which  the
cooveporat i on vl d Fawve Fresen
vequired to dedact and o wilthbold
st ion 143 0h)Y o 144 0
the  amount apecified i such
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shareholder, orn  the last  day of
the F o f ke
corporation, i oash Al le
o ividend, " The 5 poe i

bre smch [

taxable RAGE

ryate
aEmecl  same Tancuage in referring
ter B 14T (hY.

ke
fomaned  in

et et coommment s
Commit 2> Reports on
WERTTLLED : chonary Lo
15410 and 192432, the L

ceb i on . Howgeswver, ons further
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ot ey Fr
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e

s bye e

s
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withheld at  the source from the
aroass amount  of any distribuabion
mE w by oA corporation” (2, 140
rye & ¥ % an annual retuarn KX ¥
s hewano e amoeun t o f b
reoueired o bhe withheld from each
nonreaident aliean ¥ ¥ * toowhioh
ineome other b interesat s
paid during the previous tascable
yverar ' (39, 1457 ) 1 U Wi ttiheld
at the source apon X % ¥ dncome
pracid Lo nonresident a2l ien
fiodumiaries ¥ % ¥ (29, L4359

payvment, such as "The tas must be

"

A ewen on bhe opoe . ot whe ther
withholading  should  be &t the  rabe in
toat the time pavments wers o
a e i effect  at the tLime
shual by

or al
vimean s
the United  State
time payment ie m
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wi bbb T ding showld
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stual) by made
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I P ;
T.7T. 3. G, In
faot, : iently hroad
o encompass the  problem
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183 (modified on other grounds
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¥ ¥ withholding ie only
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esf the withholding duaty — showld CJOYVY E T

tha nrocesding.

arvelent s
oy e repor o f e
. ot hineg catedd
Fibianer atbtemphedd ey roem the
oy Baver . Fy  respond
mian, il ds euxplicitly de
rrerya ) e i the smoont

ot remitbed I ’

L0 Y

&)

Tties

O
Y hadl
.00

et b e

dan ks
-1 " v
1, B

i) oy Bayer chies
v r,‘ R "o .

Sinoe

Loeob o, {

) . IERR P el )
conrlel nots ke remitlted Lo
1 RBank  re “iotiane,
el Mimemd f in

IR

clered =3 o
e rbery b

A E

VY R ]

a el Trsan g aurely,
. - T
b e fforte, albeit anlaswful, oo oroemit
the  mame, e on respondaent i that
the  rovalties had  bee sk AN

= 5 T e irecome  thoreon
tey withholdineg  owven af

Tavtimr , st fic

should  not eope petitioner ey

Y S

b ey

TETTCIE il

that the of the roval bies
: « oas held dn o the LD
doa i ol amount to Yoadr et
Areeme o b
Fiayor anid, Lhere e

R RS TR FoT o ek

"

pavet oof o e chen

vei thitver bedb Laod devalved oo petd Bionier

T

zorrding by, Frele bhat
ir Licm aomuld not
pe it

: SENECT
Taw oy nonerosicent
EHaver Akhiengesel]-
Sayermerlk e to
e bitioner
withbold snd  pay
o sakd rovalties

not Tiable for the

Fhvar e eann 4d
Feareign
hatft,
Central Fand:
unclee mo
A cines

pe

sl by

N
[N Paw






