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On the other hand, respondent is the duly appointed Commissioner of
Internal Revenue and is the head of the Bureau of Internal Revenue (BIR).? It
was formerly registered as E. Work Flow Solutions Inc. as evidenced by the
SEC  Certificate of Incorporation dated November 28, 2017 * and BIR
Certificate of Registration dated February 22, 20225,

THE FACTS

Respondent issued the Letter of Authority (LOA) No. eLOA
201200033077 dated October 19, 2016,° authorizing Revenue Officer ROy
Melissa Baes and Group Supervisor (GS) Rebecca Pandapatan of Revenue
Distict Office (RDO) No. 047 — East Makati, to examine petitioner’s books of
accounts and other accounting records for all internal revenue taxes for the
petiod from January 1 to December 31, 2015,

Pursuant thereto, respondent issued the First Notice for Presentation of
Records dated November 15, 2016, which was received by petitioner on
December 12, 2016.° Petitioner submitted the requested documents through
the letters dated November 18, 2016 and November 22, 2016.°

Thereafter, the Second and Final Notice Jor Presentation of Records dated

January 9, 2017 was issued by respondent.!” Petitioner received the same on
May 15, 2017."

On July 11, 2018, petitioner received the Notice of Informal Conference dated
July 9, 2018," with attached Preliminary Summary of Tax Deficiencies on income
tax, value-added tax (VAT), expanded withholding tax (EWT), withholding tax
on compensation (WTC), final withholding tax (FWT), and improperly
accumulated earnings tax TAET).

In response, petitioner sent the letter dated August 10, 2018, addressed
to Mr. Mahinardo G. Mailig, Revenue District Officer, Ms. Melissa Carla R.
Baes, RO, and Ms. Rebecca P. Pandapatan, GS, all from RDO No. 47,1
confirming receipt of the Notice of Informal Conference, and submitting therein its
objections against the proposed assessment of responden;/ '

* Par. 2, Summary of Admitted Facts, [SFI, Docket — Vol. 11, p- 706.

* Exhibit “P2”, Docket - Vol. 1, pp. 98 to 104.

[IN.B.: Please see parties’ Joint Manifestation on petitioner’s exhibits, Docket — Vol. I1, p. 748 to 753)

3 Exhibit “P-37, Docket - Vol. T, pp. 103 to 107.

& Exhibit “R-17, BIR Records, p. 3.

F Exhibit “R-2", BIR Records, p. 240,

8 Exhibit “R-2-b”, BIR Records, p. 240,

? Exhibits “P-9” and “P-10", Docket — Vol I, pp. 11510 116

" Exhibar “R-37, BIR Records, p. 287.

"' Exhibit “R-3-b", BIR Records, p, 287,

12 Exhibit “R-4” (BIR Records, pp. 340 to 342), vis-a-vis par. 3.1, Summary of Admitted Facts, JSFI (Docket —
Vol. I1, p. 706).

 Exhibit “P13”, Docket — Vol. I, pp. 124 to 1-40.
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On November 16, 2018, respondent issued the Preliminary Assessnient
Notive (PANY Part I and II with Details of Discrepancies,¥ assessing petitioner for
deficiency income tax, VAT, EWT, WTC, FWT, and IAET, in the aggregate
amount of P97,501,658.19, inclusive of surcharge and interest, and compromise

penalty of P40,000.00. The PAN was received by the petitioner on November
26, 2018."

Petitioner then filed its Reply to #he PAN on December 11, 2018.'¢

Thereafter, respondent issued the Fommal Assessment Notice (FAN) Part ]
and I with Details of Discrepancies and Assessment Notices, all dated December 14,
2018." However, petitioner denies receipt of the said FAN.'®

Respondent then issued an undated Warant of Distraint and/or Levy
(WDL), which was served to pettioner on January 7, 2020."

Subsequently, respondent issued the Warrant of Garnishment (WG) dated
January 23, 2020 against peutioner’s account in the Bank of Tokyo-
Mitsubishi® Petdtioner was notified of such warrant through the letter dated
January 24, 2020, signed by Ms. Liza Ortiz, Managing Director & Deputy
Country Head of MUFG Bank.

Petitioner filed a Reply to Warrant of Distraint & Leyy on January 27,
2020.

7 On February 6, 2020, petitioner filed the present Petition for Review /W ith
Exctremely Urgent Oummibus Motion 1. To Suspend Collection of Tax; 2. To Lift Warrant
of Distraint and/ or Levy; & 3. To Lift Warrant of Garnishment.

At the hearing held for the Extremely Urgent Omnibus Motion 1. To Suspend
Collection of Tax; 2. To Lift Warrant of Distraint and/ or Levy; & 3. To Lift Warrant of
Garnishment on February 27, 2020, peutdoner presented the testimony of i\rﬁ/

4 Exhibit “P14” (Docket -- Vol. I, pp. 141 to 146), and Exhibit “R-6” (BIR Records, pp. 504 to 509), vis-a-vis
pac. 3.2, Summary of Admitred Facts, JSFIL, Docket — Vel. I1, p. 7006.

5 Exhibit “R-6-b”, BIR Records, p. 508.

15 Exhibit “P-15", Docket - Vol. I, pp. 147 to 167,

FExhibits “R-77, “R-7-a7, “R-7-b”, “R-7-c”, “R-7-d”, “R-7-¢”, “R-7-1", and “R-7-g”, BIR Records, pp. 736 to
747.

1 Par. 30, Discussion, Petition for Review, Docket — Vol 1, p. 14

19 Exhibir “P-16" (Docket — Vol. L, p. 168), vis-a-vis par. 3.3, Summary of Admitted Facts, [SFI (Docket - Vol.
I, p. 707).

2 Exhibir “P-17” (Docketr — Vol. [, p. 169}, vis-d-vis par. 3.4, Summary of Admitted Facts, JSFL, Docker — Val.
L, p. 707.

21 Exhibit “P-187, Docket — Vol. 1, p. 170.

2 Exhibit “P-197, Docket — I, pp. 171 to 177.

% Docket — Vol. I, pp. 6 to 22




CTA Case No. 10235
DECISION
Page 4 of 21

Marites V. Corona,™ its Head Accountant. In the same hearing, petitioner also
presented and orally offered Exhibits “P-1” to “P-19”, and there being no
objecton from respondent’s counsel, the said exhibits were admitted by the
Court.”

Petitioner’s Memorandum was filed on March 3, 2020, while Respondent’s
Memorandum (To the Petitioner’s Extremely Urgent Omnibus Motion to Suspend
Collection of Taxes, to Lift Warrant of Distraint and/ or Levy, and to 1ift Warrant of
Garnzshiment} was posted on March 3, 20207

In the Resolution dated July 2, 2020, the Court denied for lack of merir
the petitioner’s Extremely Urgent Omnibus Motion 1. To Suspend Collection of Taxy 2.
To Laft Warrant of Distraint and/ or Levy; & 3. To Lift Warrant of Garnishment,

On June 29, 2020, respondent posted his Awswer (With Special and
Affirmative Defenses),™ raising the following arguments, to wit: (1) that the
allegations made by petitioner pertaining to the date of receipts of the LOA,
First Notice for Presentation of Records dated November 15, 2016, and Second and
Final Notice for Presentation of Records dated January 9, 2017, are different from the
date of receipts reflected on respondent’s records; (2) that the assessments
made against the petitioner for taxable year 2015 were made and issued in
accordance with laws, rules and regulations; (3) that no error or irregularity can
be ascribed on its assessment of peunoner’s deficiency tax lability for having
observed due process in the service of the FAN; (4) that the Court has no
jurisdiction over the present case for faillure of petitioner to file protest against
the FAN, hence, the assessment became final, executory and demandable; (5)
that the deficiency tax assessments made against the petidoner for taxable year
2015 were issued within the prescriptive period of three (3) years as provided in
Section 203 of the NIRC, as amended; (6} that since the assessment against
peationer became final, executory and demandable, the same became
delinquent account where surmmary remedies under Sections 205(a) and 207 of
the Tax Code, as amended, can be availed of; and (7) that assessments are prima
facie presumed correct and made in good faith and that the taxpayer has the
duty of proving otherwise.

The Pre-Trial Conference was initially set on September 2, 2020.%

On July 9, 2020, the BIR Rewords for this case were transmitted to the

Court/i‘/

2 Exhibit “P-657, Docket — Vol. I, pp. 86 to 95.

2 Alinutes of the heating held on, and Order dated, February 27, 2020, Docket — Vol. [, pp. 178 to 179,
% Docket — Vol I, pp. 184 1o 199.

# Docket — Vol I, pp. 233 to 239.

M Docket — Vol T, Pp- 2440 o 251,

2 Docket — Vol. I, pp. 252 to 264.

¥ Notice of Pre-Trial Conference dated July 10, 2020, Docket — Vol. I, pp. 354 to 335.

3 Compliance dated July 9, 2020, Docket - Vol. 1, p. 356.
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Subsequently, on August 18, 2020, petitioner filed, »a electronic mail, a
Motion for Reconsideration [To the Resolution dated 02 July 2020], praying for the
Court to reconsider its Resolution dated 02 July 2020, and grant its Exctremely
Urgent Ommibus Motion 1. To Suspend Collection of Taxy 2. To Lift Warrant of Distraint
and/ or Levy: & 3. To Lift Warrant of Garnishment.

Respondent’s Pre-Trial Brief was filed on August 27, 2020,* while
petitioner’s Pre-Trial Brief was submitted on August 28, 2020.*

Considering petitioner’s filing of the Mo#on for Reconsideration [To the
Resointion dated 02 July 2020], the Court cancelled the pre-trial conference
previously set on September 2, 2020, and directed respondent to file its
comment to the AMotion.*® In compliance thereto, respondent posted its
Comment/ Opposition (To Petitioner’s Motion for Reconsideration) on October 2, 2020.%

In the Resolution dated November 10, 2020,% the Court denied
petitioner’s Motion for Reconsideration [To the Resolution dated 02 Jnly 2020], for lack
of merit. In the same Resolution, the Pre-Trial Conference was set anew on
January 25, 2021. However, the same was reset to March 10, 2021.78

Meanwhile, petitoner filed an Awrended Pre-Trial Brief on March 5, 2021.%°

During the hearing held on March 10, 2021,* the Pre-Trial Conference
was cancelled and the parues were ordered to appear before the Philippine
Mediation Center-Court of Tax Appeals (PMC-CTA). However, the parties
eventually decided not to have their case mediated by the PMC-CTAY

Thus, in the Resolution dated June 22, 2021,* the Court scheduled the
Pre-Trial Conference on August 9, 2021. However, it was further moved to,*
and proceeded on, October 27, 2021.*

32 Docker — Vol. I, pp. 359 to 367,

3 Daocket — Vol. I, pp. 369 to 379

3 Docket — Vol. 1, pp. 516 1o 527.

33 Resolution dated September 1, 2020, Docket — Vol. I, p. 530.

¥ Docket — Vol. 11, pp. 536 to 542.

¥ Docket — Vol. I1, pp. 516 to 551,

 Notice of Resetting dated January 20, 2021, Docket — Vol. I, p. 556.

¥ Docket — Vol. 1T, pp. 578 to 394

# Mlinutes of the hearing held on, and Order dated, 3March 10, 2021, Docket — Vol. TT, pp. 648 to 649.

' No Agreement to Mediate dated June 14, 2021, Docket- Vol 11, p. 673

12 Docker — Vol 1L, p. 675.

¥ Notice of Resetting dated September 29, 2021 and October 13, 2021, Docket — Vol TI, p. 676 and 678,
respectively.

+ Order dated October 27, 2021, Docket — Vol. 11, p. 6906.
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On November 16, 2021, the partes submitted their Joint Stipulation of
Facts and Issues,”® which was approved and adopted by the Court in its Pre-Trial
Order dated December 10, 2021, thereby deeming the termination of the pre-
trial.

As trial ensued, the parties presented their respective testimonial and
documentary evidence.

Petitioner again offered the testimony of its Head Accountant, Ms.
Marites V. Corona."’

On April 25, 2022, the Court received the Formal Offer of Evidence for
Petitioner Konica Minolta Marketing Services (Philippines), Inc.”® On May 16, 2022,
respondent filed his Comment and Opposition (To Petitioner’s Formal Offer of Evidence
dated Apri/ 25, 2022).%° In the Resoludon dated July 20, 2022,% the Court
admitted petidoner’s offered exhibits.

The case was transferred from the Second Diwvision to the Thitd
Division pursuant to CTA Administrative Circular No. 01-2022 dated June 21,
2022, which reorganized the Second and Third Division of this Court.”

During the presentaton of respondent’s evidence, respondent presented
Revenue Officer (RO) Melissa Carla R. Baes as his witness.”

On November 23, 2022, respondent filed his Formal Offer of Evidence,” to
which petitioner filed its Comment/ Opposition to Respondent’s Formal Offer of
Euvidence on December 2, 20223 In the Resolution dated February 2, 2023,
the Court admitted all of respondent’s exhibits.

The Memorandum for Petitioner Konica Minolta Marketing Services (Philippines),
Ine. was submitted on March 10, 2023, while respondent’s Memorandun was
posted on March 17, 20235

# Docket — Vol II, pp. 706 1o 713,

# Docketr — Vol. IT, pp. 715 1o 722

17 Exhibits “P-653" and “P-667, Dacker Vol. T, pp. 86 to 93, and 415 to 423, respectively; Exhibits “P-677 and
“P-68", Docket — Vol. T1, pp. 596 to 606, and 759 o 767, respectively; Minutes of the hearing held on, and
Order dated, April 6, 2022, Docket — Vol. I1, pp. 891 to 892,

15 Docket — Vol. 11, pp. 897 to 912.

¥ Docker — Vol. 11, pp. 1008 to 1011,

# Docket - Vol. I1, pp. 1017 to 1018,

51 Order dated June 29, 2022, Docket — Vol. 1L, p. 1014

52 Exhibit “R-97, Docket — Vol. 1, pp. 306 to 318; Minutes of the hearing held on, and Order dated, November
8, 2022, Docket — Vol. T, pp. 1023 to 1025.

3 Daocket — Vol. 11, pp. 1036 to 1045,

3 Docket — Vol. 1T, pp. 1050 to 1053.

% Docket — Vol. T1, pp. 1060 to 1061.

5 Docket — Vol. I1, pp. 1066 to 1098,

3 Docket — Vol. II, pp. 1103 to 1112,




CTA Case No. 10255
DECISION
Page 7ol 21

In the Resolution dated Aprl 11, 2023, the present case was deemed
submitted for decision.”®

THE STIPULATED ISSUES

The issues stipulated by the parties for this Court’s resolution arc the
following:

“1. Whether or not the deficiency tax assessments,
Warrant of Distraint and/or Levy, and Warrant of Garnishment
issued by Respondent against Petidoner for taxable year 2015 are
void and/or invalid due to Respondent’s failure to duly serve
Petitioner with Formal Assessment Notice or Final Tetter of
Demand in violation of Petttioner’s constdtutional right o due

process.

2. Whether or not Respondent’s right to assess
Petiioner for deficiency taxes for taxable year 2015 has already
prescribed.

3. Whether or not Peutioner i1s lable for deficiency

income tax, value-added tax (VAT), withholding tax on
compensation (WTC), final withholding tax (FWT), impropetly
accumulated earnings tax (IAFT), and compromise penalties for
taxable year 2015 in the aggregate amount of Php98,447,592.01,
inclusive of interest and increments.

4. Whether or not the issuance of the subject Warrant of
Distraint and/or Levy and Warrant of Garnishment by
Respondent against Petitioner for taxable year 2015 15 void
and/or invalid.

5. Whether this Honorable Court has jurisdiction over
this case.”™

Petitioner’s arguments:

Petitioner argues that the Court has jutisdiction over the case; thart the
assessments, the FAN dated 14 December 2018 and Assessmwent Notices for
deficiency income tax, VAT, WTC, FWT, JAET, and compromisc
penalty/miscellaneous charges, undated WDL and WG should be declared null
and void due to tespondent’s failure to duly serve petiioner with a copy of the
FAN/FLD in violation of petitioner’s constttutional right to due process; that
respondent’s right to assess petiioner for the alleged deficiency income tax,/'/

% Minure Resolution dated April 11, 2023, Docket — Vol II, p. 1115.
* Stipulation of Issues, JSFI, Docker - Vel. 11, p. 707,
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VAT, WTC, and EWY, for taxable year 2015, has already prescribed; that the
FAN dated 14 December 2018 was issued in violation of petitioner’s right to
duc process, since it merely reiterated the findings previously stated in the PAN
without providing any reason for rejecting the arguments raised by petitioner in
1ts PAN Protest; that the FAN dated 14 December 2018 failed to indicate the
definite amount of tax liability; that the WG should be declared void and/or
invalid and accordingly, cancelled and set aside due to respondent’s failure to
serve petivoner with a copy of the WG: and that the deficiency EWT of
P3,311,034.66 mentoned in the WDL and WG is not based on any Assesoment

Notice and should be declared null and void and accordingly, stricken off the
WDL and WG.

Respondent’s counter-arguments:

Respondent contends that the instant petiion was filed out of tme as
the assessment agamnst petitioner have already become final, executory and
demandable which may no longer be disputed; that petitioner failed to file a
protest against the assessment, by filing a request for reconsideration or
reinvestigaton within thirty (30) days from receipt of the FAN provided in
Section 228 of the 1997 Tax Code, as amended; that the assessment has not
prescribed, since the FAN was issued on December 14, 2018 which is within
the period of three (3) or ten (10) years, whichever is applicable, from the filing
of the annual return for taxable vear 2015 or April 2016; and that the
assessment became delinquent so that summary remedies to enforce the
collection thereof can be enforced pursuant to Sections 205(a) and 207 of the
Tax Code, as amended.

THE COURT’S RULING
The present Peztion for Review 1s meritorious.

This Court has jurisdiction over the
present case.

Respondent 1s of the view that this Court has no jurisdiction to entertain
the present Pesition for Review since the subject assessment has already become
final, executory and demandable.

The Court disagrees.

Sections 7{a)(1) and 11 of Republic Act (RA) No. 1125, as amended by
RA No. 9282° state as follows://

AN ACT CREATING THE COURT OF TAX APPEALS.
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“SEC. 7. Jurisdiction. — The CTA shall exercise:

(1) Exclusive appellate jurisdiction to review by appeal, as
herein provided:

(1) Decisions of the Commissioner of Internal
Revenue in cases involving disputed assessments, refunds of
internal revenue taxes, fecs or other charges, penalties in relation
thereto, or other matters arising under the National Internal
Revenue Code or other laws administered by the Bureau of
Internal Revenue;” (Emphases added)

“SEC. 11. Who May Appeal; Mode of Appeal; Effect of Appeal. —
Any party adversely affected by a decision, ruling or inaction
of the Commissioner of Internal Revenue ... may file an appeal
with the CTA within thirty (30) days after the receipt of such
decision or ruling or after the expiration of the period fixed by
law for action as referred to in Section 7(a)(2) herein.” (Emphases

added)

The Supreme Court, in Commissioner of Internal Revenue vs. Hambrecht ¢
Quist Philippines, Inc.*” interpreted the above-quoted provisions in this wise, to
Wit

“Anent the first 1ssue, petitioner argues that the CTA had
no jurisdiction over the case since the CTA iself had ruled that
the assessment had become final and unappealable. Citing
Protector’s Services, Inc. vs. Court of Appeals,” the CIR argued that,
after the lapse of the 30-day period to protest, respondent may no
longer dispute the correctness of the assessment and its appeal to
the CTA should be dismissed. The CIR took issue with the
CI'A’s pronouncement that it had jurisdiction to decide ‘other
matiers” related to the tax assessment such as the issue on the
right to collect the same since the CIR maintains that when the
law says that the CTA has jurisdiction over ‘other matters,” 1t
presupposes that the tax assessment has not become final and
unappealable.

We cannot countenance the CIR’s assertion with regard to
this point. The jurisdiction of the CTA is governed by Section 7
of Republic Act No. 1125, as amended, and the term ‘other /l/

AN ACT EXPANDING THE JURISDICTION OF THE COURT OF TAX APPEALS (CTA),
ELEVATING ITS RANK TO THE LEVEL OF A COLLEGIATE COURT WITH SPECIAL
JURISDICTION AND ENLARGING ITS MEMBERSHIP, AMENDING FOR THE PURPOSE
CERTAIN SECTIONS OF REPUBLIC ACT NO. 1125, AS AMENDED, OTHERWISE KNOWN AS
THE LAW CREATING THE COURT OF TAX APPEALS, AND FOR OTHER PURPOSES.

62 5.R No. 169225, November 17, 2010.

3 386 Phil. 661 (2000},
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matters’ referred to by the CIR in its argument can be found in
number (1} of the aforementioned provision, to wit:

XXX XXX XXX

Plainly, the assailed CTA E#» Bane Decision, was correct in
declaring that there was nothing 1n the foregoing provision upon
which petitioner’s theory with regard to the parameters of the
term ‘other matters’ can be supported or even deduced. What is
rather clearly apparent, however, is that the term ‘other matters’ is
limited only by the qualifying phrase that follows it.

Thus, on the strength of such observation, we have
previously ruled that the appellate jurisdiction of the CTA is
not limited to cases which involve decisions of the CIR on
matters relating to assessments or refunds. The second part
of the provision covers other cases that arise out of the
National Internal Revenue Code (NIRC) or related laws
administered by the Burcau of Internal Revenue (BIR).

XXX XXX XXX

Furthermore, the phraseology of Section 7, number (1),
denotes an intent to view the CTA’s jurisdiction over
disputed assessments and over ‘other matters’ arising under
the NIRC or other laws administered by the BIR as separate
and independent of cach other. This runs counter o
petiioner’s theory that the latter is qualified by the status of the
former, ie., an ‘other matter’ must not by a final and unappealable
tax assessment or, alternatively, must be a disputed assessment.

Likewise, the first paragraph of Section 11 of Republic Act
No. 1125, as amended by Republic Act No. 9282, belies
petitioner’s assertion as the provision is explicit that, for as long as
a party 1s adversely affected by any decision, ruling or inaction of
petidoner, said party may file an appeal with the CTA within 30
days from receipt of such decision or ruling, The wording of the
provision does not take into account the CIR’s restrictive
interpretation as it clearly provides that the mere existence
of an adverse decision, ruling or inaction along with the
timely filing of an appeal operates to validate the exercise of
jurisdiction by the CTA.” (Emphases and underscoring added)

Based on the afore-quoted provisions and jurisprudential
pronouncements, the appellate jurisdicuon of this Court is not limited to cases
which involve decisions of respondent on matters relating to assessments or
refunds. The second patt of the provision covers other cases that arise out of
the Natdonal Internal Revenue Code (NIRC) or related laws administered by

~
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the BIR.*' In addition, any party adversely affected by the said decisions or
ruling, may file an appeal to this Court within thirty (30) days from receipt
thereof.

In the present case, apart from the subject tax assessments, pettioner
assails the validity of the undated WDL and the WG dated January 23, 2020
issued by respondent. It should be noted that the WDL consttute an act of
respondent on “other matters” arising under the NIRC, which, pursuant to
Commissioner of Internal Revenwe vs. Mantla Medical Services, Inc. (Manila Doctors
Hospital),*> may be the subject of an appropriate appeal before this Court.®

Correspondingly, the reckoning of the 30-day reglementary period under
Section 11 of RA No. 1125, as amended by RA No. 9282, is based on
petitioner’s teceipt of the WDL on January 7, 2020.°" Therefore, the Pesition for
Review was tmely filed on Tebruary 6, 2020,% and this Coutt can take
cognizance of this case.

While respondent claims that the assailed assessment has artained finality
due to petittonet’s falure to file an administrative protest to the FAN, it should
be pointed out that petitioner denies having ever received any FAN. Thus, if
the taxpayer denies having received an assessment from the BIR, it then
becomes incumbent upon the latter to prove by competent evidence that such
notice was indeed received by the addressee.” However, respondent offered
no proof of such service, as will be discussed below.

Such being the case, the failure of respondent to prove receipt of the
assessment by petiioner would necessarily lead to the conclusion that no
assessment was issued.”’ Thus, the subject tax asscssments could not have
attained finality so as to deprive this Court of jurisdiction to entertain the
present appeal.

Respondent failed to prove
that petitioner received the
FAN and Assessments Notices

Section 228 of the NIRC of 1997 mandates the following, g

“SEC. 228.  Protesting of . Assessment. — When the
Commissionet or his duly authorized representative ﬁndsﬂ/ .

& Compmitssioner of Intersal Revenne rv. Flamrecht & Quist Philippines, Tne., G.R. No. 169223, November 17, 2010,

% G.R No. 255473, February 13, 2025,

o Refer to Commissioner of Lnternal Revenwe s. Avon Products Marafacturing, Tne., e seq., G.R Nos. 201398-99 and
201418-19, Octrolrer 3, 2018.

#7 Exhibit “P-167, Docket — Vol. 1, p. 168.

6 Docket — Vol. I, pp. 6 to 22

& Commirrioner of Luterual Revenue pi. G Philippines Mamufacturing, fwe., GR. No. 202695, February 29, 2016.

0 Commlssioner of Internal Revenne vi. Bank of the Philippine Istand, G.R. No. 224327, June 11, 2018.



CTA Case No. 10235
DECISTON

Page 12 of 21

that proper taxes should be assessed, he shall first notify the
taxpayer of his findings: xxx

XXX XXX XXX

'The taxpayers shall be informed in writing of the law
and the facts on which the assessment is made; otherwise,
the assessment shall be void.

Within a period to be prescribed by implementing
rules and regulations, the taxpayer shall be required to
respond to said notice. If the taxpayer fails to respond, the
Commissioner or his duly authorized representative shall
issue an assessment based on his findings.

XXX XXX xxx.” (Empbases added)

Based on the said provisions, part of the due process requirements in the
issuance of tax assessments is that the concerned taxpayer be informed in
wiiting of the law and the facts upon which the assessment was made, and that
the same taxpayer be given the opportunity to respond and contest the said
assessment.

The above law 1s mmplemented under Section 3.1.3 of Revenue
Regulations (RR) No. 12-99,7" as amended by RR No. 18-2013," which
requires that a FAN should be issued to a taxpayer:

“SECTION 3. Due Process Requirement in the
Issuance of a Deficiency Tax Assessment. —

3.1 Mode of procedure in the issuance of a deficiency
tax assessment:

XXX XXX XXX

3.1.3 Formal Letter of Demand and Final Assessment Notice
(FL.D/FAN). — 'The Formal Letter of Demand and Final
Assessment  Notice (FLD/FAN) shall be issued by the
Commissioner ot his duly authorized representative.  The
FLD/FAN calling for payment of the taxpayer’s deficiency tax or
taxes shall state the facts, the law, rules and regulatons, or

I SUBJECT: Implementing the Provisions of the National Internal Revenuve Code of 1997 Governing the
Rules on Assessment of National Internal Revenue Taxes, Civil Penalties and Interest and
the Exira-Judicial Settfement of a Taxpayer's Criminal Vielaton of the Code Through
Payment of a Suggested Compromise Penalty

ZSUBJECT: Amending Cerrain Sections of Revenue Regulations No. 12-99 Relative to the Due Process
Requirement in the Issuance of a4 Deficiency Tax Assessment
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jurisprudence on which the assessment is based; otherwise, the
assessment shall be void.”

According to respondent, the FAN was sent to petitioner through
registered mail which 1s a valid mode of service.

Relative thereto, Section 3.1.6 of the same RR reads, in part, as follows:

31.6 Modes of  Service. -~  The  notice
(PAN/FILLD/FAN/FDDA) to the taxpayer herein required
may be served by the Commissioner or his duly authorized
representative through the following modes:

AXX XXX XXX

(11} Service by mail is done by sending a copy of the
notice by registered mail to thc registered or
known address of the party with instruction to the
Postmaster to return the mail to the sender after
ten (10) days, if undelivered. A copy of the notice
may also be sent through reputable professional
courler  service. If no registty or reputable
professional courter service 1s available in the locality
of the addressee, service may be done by ordinary
mail,

The server shall accomplish the bottom portion of
the notice. He shall also make a written report
under oath before a Notary Public or any person
authorized to administer oath under Section 14 of
the NIRC, as amended, setting forth the manner,
place and date of service, the name of the
person/barangay official/ professional courier
service company who received the same and such
other relevant information. The registry receipt
issued by the post office or the official receipt
issued by the professional courier company
containing sufficiently identifiable details of the
transaction shall constitute sufficient proof of
mailing and shall be attached to the case docket.

>3

XXX XXX XXX,

ﬂf;ﬂgbba.rex sipplied) »
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As a corollary, in Commissioner of Internal Revenwe vs. GJM Philippines
Manufacturing, Inc.,” the Supreme Court ruled as follows:

“If the taxpayer denies having received an assessment from
the BIR, it then becomes incumbent upon the latter to prove by
competent evidence that such notice was indeed received by the
addressee. Here, the opus proband; has shifted to the BIR to show
by contrary evidence that GJM indeed received the assessment in
the due course of mail. It has been settled that while a mailed
letter is deemed received by the addressee in the course of
mail, this i1s mcrely a disputablc presumption subject to
controversion, the direct denial of which shifts the burden to
the sender to prove that the mailed letter was, in fact,
received by the addressec.

To prove the fact of mailing, it is essential to present
the registry receipt issued by the Bureau of Posts or the
Registry return card which would have been signed by the
taxpayer or its authorized representative. And if said
documents could not be located, the CIR should have, at the very
least, submitted to the Court a certification issued by the Bureau
of Posts and any other pertinent document executed with its
intervention. The Court does not put much credence to the
self-serving documentations made by the BIR personnel,
especially if they are unsupported by substantial evidence
establishing the fact of mailing. While it is true that an
assessment is made when the notice is sent within the
prescribed period, the release, mailing, or sending of the
same must_still be clearly and satisfactorily proved. Mere
notations made without the taxpayer’s intervention, notice of
control, and without adequate supporting evidence cannot suffice.
Otherwise, the defenseless taxpayer would be unreasonably placed
at the mercy of the revenue offices.” (Emphasis and underscoring
added)

Based on the foregoing, it i1s clear that while a mailed letter is deemed
received by the addressee in the course of the mail, this 13 merely a disputable
presumption subject to rebuttal. Conscquently, the direct denial thereof shifts
the burden to the sender to prove that the said letter was actually received by the
addressee.

In addition, to prove the fact of mailing, respondent must present the
Registry Receipt issued by the Bureau of Posts or the Registry Rerurn card
which would have been signed by the taxpayer or its authorized representative.
In the absence of the said documents, a Certification issued by the said Bureau

GUR. No. 202695, February 29, 2016,
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of Posts, and any other pertinent document executed with its intervention,
must be presented to establish the fact of mailing.

In this case, petitioner directly denies receipt of the FAN, hence, the
burden of proving the actnal receipt of the same lies with respondent.

To prove that the FAN with the assessment notices wete served to
petitioner, through registered mail, respondent offered the following exhibits,™

to wit:
Exhibit No. Description Purpose N
“R.770 FAN with Detarly of Discrepancies dated I To prove the legal and factual basis of

December 14, 2018

tax assessment for all internal revenue
taxes covering taxable year 2015 of
Petitioner

“R-_/'»ﬂ”?()

Name and signature of then Regional
Director of Revenue Region No. 8
Makati, Glen A. Geraldino

To prove due execution of the FAN

with  Detaili of  Diserepancies  dated
December 14, 2018 and the
authenticity of the signature of

Regional Director Glen A. Geraldino

“R-7-b717 | Awessmzent Notice dated December 14, | To prove the demand of payment of
2018 covering deficiency Income | deficiency Income Tax of Petitdoner
Tax of P46,120,289.59 for taxable year 2015.

“R-7-¢78 | Awewsment Notiee dated December 14, | To prove the demand of payment of

2018 covering VAT of

P45,455,993.84

“}_‘{"7-({”79

Assessment Notice dated December 14,_
2018 covering WTC of P198,963.76

deficiency VAT of peationer for
taxable year 2015.

To prove the demand of payment of _
deficiency  WTC of Petitioner for
taxable yvear 2015.

<:Rﬁ7_e!’80

Avsessment Notice dared December 14,
2018 covenng deficiency FWT of
P3,311,034.66

To prove the demand of payment of
deficiency  FWT of Pettioner for
taxable year 2015.

“Ro7-P8V | Alssessment Notice dated December 14, | To prove the demand of payment of
2018 covering deficiency [AET of| deficency IAET of Peutoner for
P3,321,310.16 taxable year 2015.

“R~7-g”82 Alssessment Notice dated December 14, | To prove the demand of payment of
2018 covering deficiency | deficiency Compromise Penalty of
Compromise Penalty of P40,000.00 | Petitioner for taxable year 2015.

R _g83 Print-out Copy of Integrated Tax | To prove the propiiety and basis of

System (ITS) of the BIR

serving notices to the registered

address of Petitioner as reflected in

“R—S-a”&

Registered address of Petiioner per

the ITS of the BIR.
To prove the registered address 0?‘

~

“ Respondent’s Formwal Offer of Lvidenve, Docket — Vol 11, pp. 1041 to 10:43.
73 BIR Records, pp. 736 to 741
6 BIR Records, p. 740,
7 BIR Records, p. 747.
78 BIR Records, p. 746.

 BIR Records, p-

745,

% BIR Records, p. 744
¥ BIR Records, p. 743.
82 BIR Records, p. 742.
8 BIR Records, p. 832.

4 Thid.
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ITS of the BIR _ Petitioner as reflected in the ITS of
the BIR.

Relauve to the foregoing documents, RO Melissa Carla R. Baes testified
in her Judicial Affidavit,® as follows:

“47. Q: For the record, at what address did the FAN was mailed?

A: The FAN was mailed to Petitioner’s registered address located at
28" Floor, Tower 2, The Enterpuse Center, 6766 Ayala Avenue
Cor. Paseo de Roxas, San Lorenzo, Makati City.

48. Q: What 1s the proof of mailing the AN to the Pedtioner?

A: The Registry Receipt of the FAN is attached to the record of the
docket of the case.

49. Q: For the record, what 1s the registered address of the E Work Flow
Solutons?

A As per the Integrated Tax System (ITS} of the BIR, E Work Flow
Solutions, Inc.’s registered address is at 28" Floor, Tower 2, The
Enterprise Center, 6766 Ayala Avenue Cor. Paseo de Roxas, San
Lorenzo, Makat City.  The said address is also the present
registered address of Pettiioner.

50. Q: You mentoned of the Integrated Tax System of the BIR, if shown to
you a copy thereof will you be able to identify the same?

A: Yes. This is the print-out T got from the Integrated Tax System
(I'TS) of the BIR, marked as Exhibit ‘R-8”. It stated that Petittoner
and E Wotk Flow Solutions, Inc. have the same registered address
at 28" Floor, Tower 2, The Eaterprise Center, 6766 Ayala Avenue
Cor. Paseo de Roxas, San Lorenzo, Makat City sub marked as
Exhibit ‘R-8-a.”

Unfortunately, respondent’s documentary and tesumonial cvidence
hardly suffice to prove that said notices were indeed served and received by
petidoner or any of its authorized representative. It 1s well to point out that
respondent’s witness made mention of registry receipt as proof of the fact of
mailing the FAN but the same was never adduced as evidence by respondent.
Moreover, it was not found in the records of the case.

In .Alled Banking Corporation vs. Eduardo De Guggman, $r.% which was later
cited in Commissioner of Internal Revenne vs. South Entertainment Gallery, Inc.,¥ the
Supreme Court considered the original registry receipts, properly identified and
authenticated, as the best evidence to prove the fact of receipt:

8 Exhibit “R-97, Docker, p. 315.
% G.R. No. 225199, July 9, 2018.
8GR No. 225809, March 17, 2021,




CTA Case No. 10255
DECISTON
Page 17 of 21

“Similarly in Mangahas v. CA, the Court has given
importance to the presentation of the original registry receipt
to prove the fact mailing, even ruling that the same have
constituted the best evidence thereof. In the instant case, the
Court finds that De Guzman sufficiently established the presence
of the foregoing requisites nccessary to give rise to the
presumption that the mail matter he sent by registered mail was
received tn the regular course of mail. Firgz, it 1s undisputed that
his letter of revocation was properly addressed to PNB. Second, in
order to prove the fact of mailing, De Guzman presented
original copy of the September 4, 1991 letter of tevocation, its
corresponding registry receipt, as well as a Certification from
the Postmaster of Muntinlupa City that the letter was posted
in the post office for mailing. Undeniably, said registry
receipt constitutes the piece of evidence required by the
pronouncements above. The presumption, therefore, arises
that the De Guzman’s letter of revocation was received by
PNB in the regular course of mail. (Emphasis added)

The foregoing pronouncement is also in consonance with the guidelines
on setvice by mail as laid down 1n the above-quoted Section 3.1.6 of RR No.
12-99, as amended by RR No. 18-13, which identfied registry receipts as
suffictent proof of mailing.

Furthermore, the registry return card which would bear petitioner’s
signature or that of his authornized representative was likewise not offered as
evidence. This was confirmed by respondent’s witness, Ms. Carla Baes, on
clarificatory questions posed by the Court:™

“JUSTICE LIBAN

[ have just one question regarding the Formal Assessment Notice or
FAN, this 1s in question no. 48, vou said it was matled. Was there a return
card, there 1s a registry receipt but is there a return card, because [ did not
find any in the records.

ATTY. JAVIER
Your Honors, if I may, I think the return card is in the BIR records.
JUSTICE LIBAN
[ am asking because there is a tegistry recelpt, now [ want to know if
there is a return card because the registry receipt 1s different from a return
card. Registry receipt is a proof that it was mailed, registry return card 1s
proof that it was received, the mailing matter was received. Actually, this is

in your favor, the question is in your favor.

MS. BAES /_/

¥ Transcapt of Stenographic Notes (ISN]) dared November 8, 2022, pp. 5 to 6.
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A Your Honor, the one that I saw in the docket during the time that I
executed the judicial affidavit was a registry receipt.

JUSTICE LIBAN
So, there is no return card?
MS. BAES

I cannot find any in the BIR record.”

Thus, the glaring fact remains that nowhere can it be seen from
respondent’s evidence that there was actual service and receipt of the subject
IFAN since the registry receipt or the return card were not presented. Neither
did respondent offer any other form of evidence (ie, at the very least,
certification from the Bureau of Posts or other pertinent document executed
with its intervention) to prove that the FAN was served to, or received by,
petitioner.  On this score alone, there 1s clear indicadon of respondent’s
violation of petitioner’s right to due process.

In view of respondent’s failure to prove that the FAN was properly and
duly served upon or received by petitioner, the assessments made against
petitioner for deficiency income tax, VAT, EWT, WTC, FWT, and TAET, for
taxable year 2015, are void, for failure to accord pettioner due process in the
issuance  thercof. Accordingly, there being no final and valid
assessment to begin  with, petitioner cannot be considered a delinquent
taxpaver.

The FAN and Assessment Notices
1ssued to petitioner are void.

To reiterate, Section 228 of the NIRC of 117, as amended, requires that
a taxpayer be informed of the asscssment against it. If this requirement is not
met, the assessment 1s void.

Any given taxpayer with an assessment issued against it must be
afforded the opportunity to present its case and protest said assessment.
Otherwise, the tax assessments are null and void, pugsuant to the ruling of the
Supreme Court i Commissioner of Internal Revenue vs. Avon Products Manufacturing,
Ine., etseq.*” 1o wit:

“Tax assessments issued in violation of the due process
rights of a taxpayer are null and void. While the government
has an interest in the swift collection of taxes, the Bureau of
Internal Revenue and is officers and agents cannot be

~

8 G.R. Nos. 201398-99 and 201418-192, October 3, 2018.
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overreaching in their efforts, but must perform their duties
in accordance with law, with their own rules of procedure,
and always with regard to the basic tencts of due process.

The 1997 National Internal Revenue Code, also known
as the Tax Code, and revenue regulations allow a taxpayer to
file a reply or otherwise submit comments or arguments with
supporting documents at each stage in the assessment
process. Due process requires the Bureau of Internal
Revenue to consider defenses and evidence submitted by the
taxpayer and to render a decision based on these submissions.
Failure to adhere to these requirements constitutes a denial
of due process and taints the administrative proceedings
with invalidity.” (Emphases and underscoring added)

As discussed, there was improper service of the subject FAN to
petitioner, and thus, the same is not binding on the latter. Consequently, in
view of the violation of petitioner’s right to due process pursuant to the above-
quoted Section 228 of the NIRC of 1997, as amended, and RR No. 12-99, as
amended by RR No. 18-13, the FAN with Details of Discrepancies and Assessment
Notices, all dated December 14, 2018, are considered void. The subject
deficiency tax assessments issued against petitioner bear no valid fruit. ™
Consequently, respondent’s undated WDL and WG dated January 23, 2020
cannot be validly enforced against petitioner.

In fine, it 15 an elementary rule enshrined in the 1987 Constitution that
no person shall be deprived of property without due process of law. In
balancing the scales between the power of the State to tax and its inherent right
to prosecute perceived transgressors of the law on one side, and the
consututional rights of a citizen on the other, the scales must ult in favor of the
individual, for a cttizen’s right is amply protected by the Bill of Rights under the
Constitution.”!

Finding the subject tax assessments invalid, 1t becomes unnecessary to
address the other 1ssues and matters raised by the partes.

WHEREFORE, in light of the foregoing considerations, the instant
Petition for Review is GRANTED. For being void, the FAN with Defails of
Discrepancies and  Assessment Notices, all dated December 14, 2018, assessing
petitioner for deficiency income tax, VAT, EWT, WTC, FWT, IAET, and
compromise penalty, for taxable year 2015, in the aggregate amount of
P98,447,592.01, inclusive of surcharge and legal interest, as well as the undated

% Refer to Commissioner of Tnteriial Revenne v, Ligiivas Phifippiner Corporation, etseg., G.R. Nos. 213534 and 215557,
April 18, 2016.

o Commissioner of Internal Reverme vs. BASE Coaring + Inks Phils, Ine, GR. No. 198677, November 20, 2014,
citing Commissioner of Liternal Revenue vi. Muiro Star Superama, T, G no, 183371, December 8§, 2010.
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WDL and WG dated January 23, 2020, directed against petitioner, are
CANCELLED and SET ASIDE.

Accordingly, respondent is ENJOINED and PROHIBITED from
collecting the amount sought by the void assessment.

SO ORDERED.
By Ll < N
MA. BELEN M. RINGPIS-LIBAN
Associate Justice
I CONCUR:
MARIA RO ANOPESTO-SAN PEDRO
aty [ustice
.
CORA G.FERR RES

Associate Justice
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