VICEBNIR A, AUFLEO o
AMMIDIONS 3.,
retitionars

= JERSNS - Coled. CAZR Boe. 1792

THE COMMISIICALR OF
INTARRAL BEV

A=
ERaBSTG D, BUFING md
ELVIEL B, RUFIXOQ,
P tioners
< erses - B.Tch. CASE Jo: 2792

THE COMMISS LONER OF

e

an

= Yersus - Coles, UGASE Re, 1793
TiE CLMILEIONER OF
IATRRNAL

=
MANUEL 8. GALVES and

ESTER R, OALVEL
~ 7 Petitionars,

« VOrsus - C.%-A: CABE %o, AFFH
TIE COMMICETONE (P
INTERMAL
Ces ent .
e e e T

peEcloion

These are = | ¢asss woliing appeals inter-
pesed  pes . fres the det | of respondent










DECIZION -
CTa CASHS NG, 1791,
1792, 1793 & 79%

5

sxistence becamse it had stlll peading bocklng contracts
for the exhibition ef movingz pletures in sald theatres,
and also pending collective bargaining sygreemsnis with
the employeces

Cn Jaouary 9. 1959 the Clé Corporwtion Mpruﬁtad
by froasto D: Bufino ae Precident, and the New Corpora-
tion reprecented by Vicente 4. Tfine, «f Cenersl luaaser,
entarad into and signed o "Peed of Lss\gnuent” agreeing
to tha conveyance and transfer of all the business, prep=
erty, nicets and goodwill of the Uld Corperatiom ‘o the
Neow Corporation ln exchansge for the latier's shares of
stoek Lo be dlstributed among bhe shersbolders on lhe
basis of one slock for eech oné steck beld in the Uld
Corporation except thut no new and snlssued sheres would
be lssued to the sharehcliers of the Uld Cerperation; Lo
the Gellvery by the New Corporstion to ths Cli Corpora-
tion of 125,005 3/% shares tc e distribated to the
shareholders of tas Cld Corporation s thalr eerrespond-
ing shares of stoek in the Lew Corporation; to the as-
sumption by the Sew Corporation of all obligations and
liavilitles of the Uld Corporation amies ite bargalaing
afreement with tha Cloema Ltage « Radle Emterialaseat
Theatrical oo, Ine, and the Clnems ftage 4 Radie Enter-
talongnt Free Workers, FiW, whlelh lacluded the reteantien
of all personnel in the latter's emgoy; and te imcreuse
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the caplitalligation of the Tew Corporation ln compliancas
vith thelr agreement., This pcssizrusnt and conveyanoe
of the propesti-u, ele, afcresal® wer meds ratroattive
te January 1, 1959,

The sssets, propertlas and goodwill slorssald were
actually transferred by the Clé Corperstlen; snd the
operation of thse Lyric and Capitol thentres wis coa-
tinued by the New Corporation. 411 obligations snd 1ia-
bilitiea of the Old Corporatlon ¢ re cspumed and paid by
the lew Corporation since January 1, 195%.

he re'clution of the C13 Corpersticn ef Deecember 17,
1958 and the dead of assignment of Jaousry 3, 1959 were
approved in s resclation by the stockhelders of the Hew
Sorporation in thalr special seeting dated Janusry 12,

" 1959. In the ssme mesting. the ineressed cspltalizatien
of sa © Jew Corporation to #2, 000, 000,00 divided inte
200,000 shares at Fl0. G0 par value ezch share was alse
approved, and the incresse in capltslization vas regles-
tered on Mareh 5, 1959 with the Gecaritiss and ixchange
Comnissien whieh arproved the seme on Auguet 20, 1959.

A8 a resnlt of the transfer of the properties
assets and goodwlll of the 014 Corporation to the New
mpurﬂt!ﬂ_ﬁ the stockholder: of the former received by
way of axohsnge =tocks in the hew Gorporation equal to
the stosks saeh one beld in the 14 Corporstion. The
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petitioners. as stocknolders of the ©ld Corporstion re-
eelved Dy wsy of exshange stocks of the New Torpoiation
a8 follows:

Er. & Mra. Yieonte A. Mufine —-— 17.0931 shares

¥r. & Mrs, fafge] B, mufine - 16,881 ¢

ol i~ - -

L]

AS a conseguence of these transactions, respondent,
after invegtigation, found that the mergar of the afore~
sald serporations was not undertaiten for » boms fidg |
business parpose, but was s scheme to aveid lisbility for
the t=x on the capital gain on ths exchange of the old for
the nov phares of stock. lence the deficiency assesa-
ments against petiticners for the asounts alresdy sdverted
to above,

Against there assessnents. petiticpers fllad,

t rough counsesl, 5 requsst for reccosideration dated
April 27, 1965 on the ground that the merger was for o
bona fiZe purpesze, and not solely for the purpose &f
escaping the burden of taxation. The reguest was denled
in a letter dated July 11. "966 of the Aetlng Deputy Com-
missicaer of Internal Levenue and receivsd by patitloners
on August 23, 1966. Cn Septeaber §, 1966, well within
the period to appsal, patitioners filed tueir respective
asppesls to this Court.

The isaues subuisted by the mtiu for sdjudics-
tion 1a these cases are as fellows:
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1, “hether or utagetnm m‘lubint 1|
to tax on thelr alleged capits) gaing derived
fron the exchange of thelir stocks in the Cla \
Corporation with an equa’ numbor of stbeks im

the New Corporatioans
2. vhetber or not there was a tax-exempt

mgrger between the Ol snd the Lew Cor; tlion

witain the contemplation of Seetion 35 of the

Netlons)l Tnternul fovenus Code; af snanded by

Republie fet 1071; and

3, whether or not the 50/ surcharge and

interest on the deflcicney Lincome lax absass-

g:r against petiticners are legal and justi-

retitloners contend that there wes a merger ol the
Gl4 snd the llaw Cerporation whioh vas undertakec for s
Lo fidg boriaess purpose withln the mesnlng of section
31%5(e)(5) of the katlonmal Internal fSrvence Code. aad ao
galn or loss s to be recognized by the stockhelders as
g result of the exchange of thelp old shares with the new
ones. It ic srgusd io support thcreof that the merger
was entered into for e purpezs of cobtlouing and carry-
ing on all of the Uld Corporstion’s business and there is
po intsntion %o disselve ged liguidate the Sew Corpora-
tion snd digtriiute ¥s nssels gmong ita stookholders,

Un the other nand, respobdshi contends tne eontrary.
kespondasat contends tist there wss no merger becsuse 1t
wss ouly a schewe of petitionars to avold taxes, and
there was no busineas purposse for the merger or no cen-

tinuity of interest of the stockhwlders ila the Hew 0o -
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tions., viawed from the "business purpose® or “continuity
oif laterest" tests, was undertaken for the pursose of
continuing the business of the (ld Corperation, which
wag malnly %o operats th- Lyric and Qapitol theaters,

in the Mew. Corparstlon. whieh was germane %o the ven-
ture of the 014 Corporation (Merteas, gp. git.. chap.
20, Bec. 20.9%. p. 165, giting Velvering v. dregory,

69 F 2 809}, and there was a genuine intention on the
part of the coatrelling steekhclders of the C1d Corpora-
tion pertlecipating in the exchonge and coniroliing it

to gcontinue the lormer corperate business under & nsv
corporate form (Mertens, ibid., p- 162; lobart Campbell,
1% IC 312), a¢ in fact the stockhclders of the 0ld Cor-
poration smeguired » substsnt’sal and permsanent Lloterest
in the New Corporation othar than ae ordinary aredit-
ors, (Floellas lce snd Cold gtorage Co- v, Comm'r,

267 Us W2, 77 L ef %2iy Le Talle v, seolTield, &% L ed
315y Bedvering v. Alabame Limestone Co.. 310 US 179,
153, 86 L od 775, 778.) The transactions that toeck
plnee betwaen tue (14 Corporatlion and the New Jorporas
tion conform Lo the term “merger” which means tie onnb.lm
tion of twe or more corporate entitiss im one corpors-
tion with tha corporate exlsteace of sll the partiecipst-
ing corporaticns terminating. except ons which survives
and whlel agguires the propertie:s and continues the
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business and activities of the - thers. (ilew York Usiver-
slty, Instiinte of Federal Texatioa, Vol. 10, pn. 1267-
1264, 6C-2 ¢C¥ 25%1.27; Helverlug v. Leary, go. gil 3
Pillsar Roek Packing Jo., 3% BFA 571: Plsher v. Coma'r.
on. ¢lt.,: Cortland specialty Co, 7. Goma'r. B 60 F 24
937, Helvering v. Winston dros. Co., 76 P 24 381, 382.)
ind conlrary to tine eonclasion reseched by respondent.
there la nothing on record to show that the merger of

the two corporations was resorted to with a Iﬂn to

Vi the payment of the capital ﬁlu tax.

It i& well estsblished that where stocks for stocks
vere sxchanged, a»! distributed to the stotkholders of
the corporatiocns, parties to the wmerger or consclidatlen
pursuant tc a plan of reorzanization, such exchange 1is
exengt from capital galns tax. (Fisher v. Comm®r.. 100
F 24 707, 708) Coma'r. v. Qilmore Retate, 130 F 24 791,
795-797; lewis v. Cemn'r., 176 F 24 6465 Tobert Campbeli,
15 T8 3A2y J-8. Alexander, 2 TC 917, flelvering 7. Leery:
en- 8hk-o B.C. Love, 39 BPA 172, 113 # 24 236y becher et
al v, Comm'p., 221 F 22 2923 Gecrgia Savings Bank & Trust
Cooy 23 274 1153, Uarrison Ine.,; 30 oI, 455) Hegelten
Corp-, 36 UT. 908; Secon Ine,, % 70 1107.)

in viow of the Toregolng, we are of the epimien
aid 0 hold that no taxsble gaiy was derived by peti-
tloners frou the exchange of their old stocks solely for
stocks of the Wew Corporatliom pursusat to sSection
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35(e)(2), in relation to (e)(5), of the Hatisnal Internal
Revenue Code, as amendsd by Hepablie Aet 1921,

Havipeg held that patitioners are anot llsble for
capital gsins tax on the stocks they have received from
the New Corporatlon, (he detarminatloa of the third
issug becomers unnecessary,

Al IFURL, the decisicn of respondest agalnst peti-
ticners in the sbove eutitled ocases dated July 11, 1966
Ls hereby reversed.
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