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REPUBLIC OF THE PHILIPPINES
- COURT OF TAX APPEALS
QUEZON CITY

MACUNDRAY & CU,, INC.,

in its ity as agent

of the M/5 "TOREADUR™,
Petdi
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DECISION : =

This is an appeal filed by petitioner Macondray
& Co,., Ine,, l;lnwtrumtitﬂum
"TOREADURY, from the declision rendered by res ondent
Commissioner of mm. affirming that of the Col-

lector of Custoums of the Port of Manila in Adninis-

trative Case Ne, V-455/69, imposing an adninistrative -
fine of P14,792,59 sgainst th. vessel for viclation
of section 2523 of the Tariff and Customs Code.

“There is no dispute as to the facts of the case,
As alleged by Wunnu in its petition for review
and adnitted by respondent in his answer:

- 1, Petiticner is a corperation organized and
mnmmmxmﬂmmnmmmum
shipagent in the Phili pines of the N/8 “"TURIADOR™
res ondent Co-missioner cf Custims is the government
authority in charge of the enforcement of the Pariff
and Custems Code of the Philippines, and may be served
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with sumcns a-l other processes at the Burcau of
Customs, Fort Area, Manila, A

Il. On or asbout April 22, 1969, the W/8 "TOREADUR"
-rﬂrﬂnlhﬁdnth-“ntm;ﬁ““
Registry No, 763, and thereafter discharged, among '
other cargo, 231 bales of cotton and rayon remnants
declared under Bill of Lading No. 193, dated March
10, 196%, consigned to JUCICOR COMMRRCIAL, Manila,
111, In Administrative Case Mo, V-455/69, the Col-
lector of Qustoms, Fort of Manila, charged the M/S
*TOREADOR® with violation of Section 2523 of the
Tariff snd Custcms Code for sllegedly comveying and
discharging the 231 beles aforementioned with an excess
weight of more than twenty (20%) percent of the gross
mwnm'ummum:m.
v, nﬂm.hm'umm.m
the Collector of Customs that it wes mot lisble for
the fine sought to be imposed by the latter and mani-
fested its desire for a formal investigaticn on the
metter; hence, an investigation was conducted by the
Law Pivision, Bureau of Customs, | '

Vi. In a decision dated October 12, 1972, the
‘Collector of Customs of Manila found that the W/S
| "POREADOR® violated Section zi_rn of the Tariff and
Customs Code and sentenced said vessel to pay a fine
of P14,792,59, i v
Vi, Within the reglementary pericd, petitioner
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appealed said decision to respondent Commissioner of
Customs, Omn June 18, 1973, said res;,ondent, 4in
Customs Case No, 72-38 (Adm, Case Mo, V~455/69), ren-
dered a decision affirming the decision of the Col-
.lmtllmlh_mwhmw‘ﬂhﬂnl.
‘Copy of resiondent's decision aforesaid was received
umm-Wumzo.asvamu
hereto attached as Annex "A",

Respondent denies in his amswer, however, the
-mmmﬂpﬁ'ﬂmw‘tﬂ!ﬂlmlﬂ
that: , ' '

(a) The vessel relied on the sworn declarstion
of the shipper of said 231 bales, which stated the
gross weight thereof to be 75121 lbs, as reflected in
the vessel's bill of lading and manifest,

(b)) The gross weight of the shipment as declared
~ in Bill of Lading No, 193 was furnished by the shipper,
with the M/3 "TUREADCR" having no material perticipation
in the computation or declaration of such weight therein.
j‘l) The shipment was freighted on measurement
basis. ' '

(d) There is no law, Philippine or American,
which requires shipping companies to check the weight
of packages or bales to be leoaded on board said
companies® vessels, and that no shipping line in the
United States has facilities for checking the weight
or contents of sald peckages or bales,
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(e} The alleged discrepancy between the declared
and actual weight of the shipment was not due to the
carelessness or incompetence of the master, owner,
officers and erew of the M/S "TCAEADOR",

Respondent also denies the allegations under
paragraph Viil of the petition for review with regards
to the errors committed by him im his declision appealed
from, or the decision being contrary to law and the
evidence; the truth, sccording to resondent, being
these stated as affirmative and special defenses in
his answer:

3. That the 231 bales of assorted textile remnants.
mwummﬁm-ﬂuum
accompanying Bill of Lading No. 193 dated Merch 10,
1969, as having a gross weioht of 75,121 pounds, but
upon actual cxamination, the gross weight thercof was
found and verified to be 100,078 pounds or 24,957 pounds
more than the weight appearing in the bill of lading.

4., That Section 2523 of the Tariff and Customs
Code providess '
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S« That Section 1005, same Code, imposes an
absolute obligation upom every vessel from a foreign
port to have on board a complete, true, and accurate
manifest of all her carge (U.5. vs, 58 "Islas Pilipinas”,
28 Phil, 2015 U.5. ve, Steamship “"Rubi”, 32 Phil, 228);
= .

6, muq-mm'm this Court, quoting
the case of Sherman, S & S Ry, Co. v. Conly (37 8.v,
| 253-254), saids |

"A demand for ‘wedght or amount, or some-
thing more definite’ dves not necessarily incluce

and embrace guantity, Ouantity may include
but neither of these letter terms, are

synonymous with quantity, A shipment
~ of lumber may be designated by giv nq the qmuty
in some other manners than by weight or amount ,.."

(Smith, Bell Co., Inc., in its capaecity as agent

of the &8 "CHANGSA", Petitioner, vs, Commissioner

of m. Iumdm. C.T.A. Case No, 23967

underscoring supplied),

After the issues were joined, the case was set
for trial on the merits but the hearings were invariably
postponed mainly because il the manifestation of peti-
tioner that the parties intend to submit a stipulation.
of facts for the approval of the Court, However,
during the hearing on November 16, 1977, petitioner
submitted, withcout cbjection of respondent, this case
for decision on the basis of the pleadings and the
customs records vithout offering proof as to m't:uth
u:uumm,,m-mmmmn-
time within whiech toc submit their memoranda, respondent

did not file his memorandum,
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The issue is whether or not the vessel M/S "Toreador”
_and/or its ship agent, petitioner herein, are llable for
the fine for violation of Section 2523 of the Tariff and
Customs Code, | |

Une who prays for judgment on the pleedings without
offering proof as to the truth of his own allegations, and
wlthutglﬂ‘ngthtmhgnnr“mtrhm-'
mmmunmmumgmm
of all the material and relevant allegations of the
opposing party, and to rest his motion for judgment on
these allegetions taken together with such of his own as
are admitted in the pleadings, (Bauermann vs, Casss, 10
Fhil, 386y Evangeiista vs, De La Rosa, et al,, 76 Phil,
115.) There seems to be no question, therefore, that
the 231 bales of assorted textile remmants in question
have been manifested in the accompanying bill of lading
_as having a grees weight of 75,121 pounds, but upon
mmmmmuw-u“
and verificd to be 100,076 pounds or 24,957 pounds more
mmmmummzq1u¢n;mn
the basis of the custcms records (pp. 60 and 71), as
found by the Collector of Customs, the discrepency of
more than twenty-five (25%) per cemt between the actual
gross weight smd the gross weight declared in the Bill
of the master or pilot in command or employee conterned
of the vessel, '
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At nnj rate, as manifested im the acc mpanying

Bill of Lading No, 193 dated March 10, 1969, the gross
weight of the 231 bales of assorted textile remnants

was 75,121 pounds, “ut, as found in the umiuﬂun.

the gross weight thereof was 100,078 pounds, or 24,957
pounds more than the weight appearing ia the bill of
lading, (See Memorandum dated April 29, 1969 of Customs
Appraiser Magno Clemente, Jr. to the Law Divisiom and
Formal Entry Division of the Manila Custn-ihuult.) And
as to the srgument of petitione: that there was no
violation of Section 2523 of the Tariff and Customs
Code because the negligence or incompetency of the
master, owner or employee ¢f the vessel has not beem
established by independent positive proof, fhia Court
haz already ru;-d qnnni:tnntl&, in a long line of n.-ea..
where the factual aitting is similar, if not exactly
the same, to that im the case at bar, that under
Segtion 2523, the ascertainment and verificaticn of
the welght of the cargo at the port of loading is the
duty eor uhliqgtinn of the master, owner or employee
/of the vessel, Failing thus, the coneclusion seems

to be inevitable that there is an unextusable laxity
on the part of the maspter or owner in exercizing the
ordinary care and prudence tn'th- commission of ex=-
cessive discropancy in the weight of a ship's cargo
penalized under the law, Doing business im the
Philippines, it behooves the master of owner of &
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m-ﬂn-ﬁlﬂﬁwrmsm laws and regulations
and to ignore them is nothing short of gross care-
lessness or incompetence, Consequently, if the dis-
crepancy of more tham 20% between the declared weight
and the actual weight of the Wmlitﬁu
because of, uMwﬂhﬁ“mMil it
were not for, hisz failure or omission to perform
this duty, the inevitable conclusion is that he is
negligent or careless within the contemplation of the
law, ' (Compafie Genmeral de Tabscos de Filipinss vs,
Commissioner of Customs, CPA Case 2576, August 31,
1977; Macondray & Co,, Inec, vs. Commissioner of
Customs, CTA Case No, 2575, April 6, 1977, Certiorari
denied in L~47010, October 7, 1977 Delgado Shipping
Agencies, Inc. vs, Commissioner of Customs, CTA Case
No. 2744, February 28, 4977, Certiorari denied in
L~47404, May 5, 1978; Macondray & Company, Inc,

vs, Commissioner of Customs, CTA Case No, 2741, Feb-
ruary 3, 1977; Mecondray & Co,., Inc, vs, Commissioner
of Custims, CTA Case Mo, 2656, January 21, 1977,
Certiorari denied in L-46287, Jume 20, 1977; Delgado
Shipping Agencies, Inc, vs, Commissioner of Customs,
CIA Case No, 2548, september 30, 19765 F.E. Zuellig,
inc, v Comnissioner of Customs, CTA Case No, 2360,
April 10, 1975; Macondray & Co., Ine, vs. Commissicner
of Customs, CTA Case Wo, 2498, Oetober 31, 1973;
Citadel Lines, Inc, vs, Commissioner of Customs, CTA

e —— %
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Case No, 2718, June 30, 1973,)

We find no valid and cogent reason teo moddfy,
much less depart from the ccnclu-s.lon reached in ‘the
afore-gited cases, as exprecsed in the opinion of
this Court therein, and the same should resclve the
identical preblem agsin brouyht before us in this
procesd ing, hpﬁhlly so when it is comsidered that
 4n at least four (4) of the cases eited above, which
were brought to the Supreme Court upon petition for
review cn certiorari, the gsame were denied by the
High Court, thusin effeet sustaining and upholding
this Court’s concluston on this wetter, (hanunhrar
& Co,, Inc, vs, Commiasionsr of Custums, CI,i Case
No. 2575, April 6, 1977, Certicorari denied in L-47010,
October 7, 1977; Delgado Shipping Agenciea, Inc, Vs,
Commissiocner of Custems, CTA Case Ho, 4744, Februarcy
28, 1977, Certiorari denisd in L-47404, May 5, 1978;
Delgado Ehi.ppm Mtnni.u; Inc, Vi commissioner of
Customs, CTA Case No, 2685, February 15, 1977, Cer-
tiorari dum in L-46262, July 6, 1977y Macondray &
Co., Inc, vs, Commissioner of CQustoms, CrA Case NHo,
2656, January 21, 1977, Certiorargi denied in L-46267,
June 20, 19%77,)

_ As to the smount of the aduinistrative fine oi’
P14,792,59 imposed by respondent, although the coiie
‘putation thereof is not beiny contested by petltioner,
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and the nl-'lighn been computed mmtlr'hy the
Buresu of Customs on the basis of Section 2523 of the
Code, the reduction thereof is justified considering
that th- negligence or incompetence of the master,
owner, ﬁ!lmuwuruat the vessel in tnis case
does not amount to willful negligence or gross income

- petence, and that the law allows latitude in the im-
position of the fine. (See Delgsdo Shipping Agency,
Inc, vs, Commissioner of Customs, CI'A Case Ko, 2729,
June 16, 1978; Citadel Lines, ImG,, Vs, Commissioner
of Custome, CTA Case We, 2718, June 30, 1978,) Accor-
dingly, en-administrative fine of P5,000,00 is deened
Just and reascnable under the premises,

| WHBREFORP, the decision appealed from is MODIFILD,
and the vessel ¥/S "Torsador® and/or petitioner herein
are hereby ordered to pay to the Bureau of Customs the
adninistracive fine of PS,000,00 for viclation of
fection 2523 of the Tariff and Customs Code, With costs,
S0 ORDER:D,
" Queson City, August 30, 1976.
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COBSTANTE C. ROAUULN
Assoclate Judge '
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