, HEPUKLIC OF THE PHILIPPINES g

COURT OF TAX APPEALS
QUELZON CITY

- A
DELOADO SHIFFPING CLFFANY,
in its capacity as agent
of the 85 "JUNGHU MARU"
Fetitioner,
- VEersus - C.T.A, CASE MO, 2722
COMMISSIORER OF CUsSTuMS,
Respondent.

DECIGSIOUN

This is an appesl from the decision of the
Commissicner of Customs dated June 26, 1978, affir-
ming that of the Collector of Customs dated October
3, 1974, imposing a fine of rl%,280 on the vessel,
the 55 “"JUNSHO MARVU," for violation of Sectiom 2523
of the Tariff amd Customs Code, which provides as

followss

L - any ‘
lu- d-cribnl in th- -anifnut exceeds by
wore than twenty per the gross weight
as declared in the manifest or bill of lading
thereof, and the Collector shall be of opinicn
that such discrevancy was due to the careless~
ness or incompetency of the master or pilot
in cummand, owner or employee of the vessel
or aircraft, a fine of not more than fifiteen
per of the value of the package or
articlie respect to which the deficiency
exists, may be imposed upon the impeorting wvessel
ox aircraft.

The records are undisputed and show that the 55
“Junsho Maru" arrived at the bPort of Mamila on May
29, 1969 and discharged thereat 28 bales of textile

remnents consigned toc Melbenm Marketing of Manila,
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declared under Emtry de, 52184(69), and covered by
a bill of lading. The gross weight of said mer-
chandise, as declared in the bill of lading, vas
28,126 1bs., but it was reported after appraisal
wags conducted by an exaniner that the actual grosas
weight was 58,776 lbs., or 30,650 lbs, wore than
the declared or manifested weight (p. 6 Customs rec.),
which is & dipcrnpaaey of 1l09% over what was dec-
laxred. The recerds do mot, however, show the value
of the discrepsncy im weight of 30,650 lbs, of the
shipment,

In a letter dated July 23, 1969, the Chief of
the Law Division of the Bureau of Customs, Eduardo
R, Gatchaliem, informed petiticner Delgado Shipping
Co., that there waz a discrepancy im weioht of the
textile remmants by more than 20% between its dec-
lared weight end the actual welght thereof, and
required petitioner to explain in writing and show
cause why mo adninistrative fine of P15,280 should
be imposed upeon the vessel, However, there iz no
evidence or record in the Administrative hearing
(Case No, 482-69) conducted showing how the amount
of fine was arrived at, or computed by sald Division.

After hearing, Collecter of Customs rendered a
decision on October 3, 1974 finding the vessel 58
"Junshe Maru" and/or its agent, petiticner Delgado

440



DECISION «
CTA CASE No, 2722

-3-

Shipping Company, lisble for a fine of P15, 280 under
Section 2523 of the Tariff and Customs Code,

On appeal te the Commissioner of Cuatoms, the
latter in & decision dated June 26, 197%, affirmed
that of tha Cellector of Custums. From this decision,
petitioner appealed ¢o this Court,.

The oaly issue submitted in this case is whether
or not the 55 “Junsho Maru® violated sectiom 25:3 of
the Tariff and Custums Code and/or is liable for the
fine of P1%,280,

Initially, the petitiocner puts up the defense
for non-liability of the fine that the gross waeight
of the shipment was declared by the shipper and the
vessel had merely relicd on the declared w.ight of
the shipper; that not one of the eployees particie
pated in the preparation of the shipyers® declara~
tion; that the shipment, by its nature, is capable
of absorbing moisture and/or water and the absorption
of water increases its weight; and that thers was
no proof of negligence on the part of the master,
officers and crew of the vessel with respect tc the
discre, ancy im weight, Consequently, petiticner com-
cludes that the vessel is not liable for a fine
under Section 2523 of the Tariff «nd Custums Code,
However, respondent contends otherwise.

We find petiticner's contention without merit,

The issue ralsed in this case as well as the arguments
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herein are ot oi first impression., In a decision
in the case International Harvester, Macleod, 1lnc.
etC., vs. Commissioner of Customs, C.1.A. Case No,
2698, dated November 25, 1977, this Court held as
follows:

At this jumcture, it is hardly neces-
sary to add that under Section 2523 of the
Tariff and Customs Code, the declaration,
ascertaimment or verification cof the cor-
rect weight of the cargce at the port of
loading is the duty or obligetion of the
master, pileot, owner, officer or esnployee
of the vessel, 1If he omits or disregards
this duty amd a punishable discrepancy
between the declared weight and actual
weight of the cargo exists, the imevitable
conglusion is that he i3 negligent or care-
less. (See Delgade Shipping Agencies, Inc,
ve, Coomissioner of Customs, CIA Case No,
2“5; Pab, 15. 1"77’ “mmﬁ’ &~ ﬂﬂ'.. Inc.
va., Commissicner of Customs, CTA Case Nou,
2741, Peb, 3, 1977; Macondray & Co., /Inc.
ve, Commissioner of Custouws, CTA Case Mo,
2656, Jenvary 21, 1977 and casces cited
therein.,) Similarly, if in the exercise
or parformance of this duty, he is negligent
or careless resulting inm the commiassion of
excessive discre ancy im the weight of the
ship's cargo penalized under the law, cacre-
lessness or incumpetency is, nonethelass,
imputable to him,

Thus, in the case of Delgado Shipping
Agencies, Inc, vs, Comnissioner of Customs,
CTA Case No, 2685, February 15, 1977, cer-
tiorari denied, G.R, L-46262, July 6, 1977,
this Court ruled;

And as to petitioner's insis-
tence of proof on the part of res-~
pondent of the negligencs or care-
lessness of the master, owner or
employee of the veasel, suffice it
to say, additionally, that this
Court has already unegquivocally
ruled that under Section 2523 of
the Code, the ascertainment or
verification of the welght of the
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ship's cargo at the pert of load-

ing is the duty or obligation of

the master, pileot, owner, or anplo-

yee of the vesael, PFailing thus,

the conclusion seems to be inevi-

table that there i» an unercusable

laxity on the part of the master

or owner im exercising the ordina-

ry care and prudance in the Ccom~

mission of excessive discrepancy

in the weight of the suip's ecargo

penalized under the law, Deing

business im the Fhilippines, it

behcoves the master or cwner of a

vessel to abide by cur Customs

laws and regulations and to ignore

them is nothing short of gross

carelessness or incumpetence,
In the light of the above decisiom, we hold the
master, ovner, officer or employse of the 35 “"Junsho
Maru® and/or its agent, petitioner herein, negligent
and incompetent in not declaring the ceorrect weight
of the cargo.

The records of the parties in this case, hovever,
do not show the Salue of the weight discrepancy of
30,650 lba, We take it thet the imposed fine of
$15,280 ageinst the 65 “Junshe Meru® and/or petiticner
is equal to, or is not imore than 15¢ allowed as fine
under Sectiom 21523 of the Tariff and Cust . ms Code,
Hovever, from the facts and clrcumstances, this Court
finds no compelling reason to impose the maxiwuom 154
fine, as it does not appear that the negligence or
incompetence of the master, owner, officer or anployee
of the vescel amounts tc willful negligence or gress

incompetence, and the law allows a latitude in the
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imposition of the fine, Yo our minds, the reasonable
fine to be imposed agalinst sald vessel and/or patitioner
1s 74,500, |

WHEREFURE, the decision of the Commissioner
of Custoins appealed from s hereby modifled, and the
vessel Eé "Junshe Maru® and/or petitioner Delgado
Shipping Company, a¥e hereby ordered to pay the fine
of 74,500 for viclation of Sectiom 2523 of the Tariff
and Customs Code, With costs agailnst petitioner.

80 ORUERLED,

Uueszon City, August 31, 1978,

I CONCUR:1

Acting iding Judge
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