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NECISICT -~
CTA CASE NC. 1967

The 50% surcharge was imposed pursuant to the
provisions of Section 72 of the National Internal
Revenue Codn~.

Petitioner was thefefore requested to pay
tre aforescaid amount teo respondent's colliection
agent concersed within the time specified in the
enclosed prcpared as~essment notice.

The above asscgement-letuer was received by
wotitioner on or anout Decender 5, 1967. (par. 2,
smended petitioa for review, Exh., "3", p. 13, CTA
reccrds.)

N

By lettern dated Januvary 29, 1968, received
by resoondent on fekbruary 15, 1968, petitioner,
thru counsel, provrocted the “"above Re-assessment
which was made under date of MNovember 29, 1267"
on the ground tha% the deficiency income taxldue

for the year 1955 of petitioncr had alrcady been

"the subject matrer of a casc nofore the Court of

Tax Appeals whiizcrein the L8535  .come tax o7 my
client were (sic) duly f.xi. .nd the same paid

25 per receipls in our poeszession.” (Exh. "g"
p. A5, BIR records.) "It is therefore respect-
f1lly requested that a re-investigation of the
assessment 2f November 29, 1967 be made to deter-

mine thc basis of the claim of Internal Revenuc



for taxes whica had alirecady been assessed as cf

(=8

Hay 1€, 1960 ana duly paid." (Ibid.) Instead

~—

of vendering a cescision on the request for re-
investigetion, respondent Commissroncr of Internal
Revenue, on Febroary 23, 1968, served on petitioner
Curlos Yegmael & warranu of distraint and levy
cated February 8, 196% to enforce collection of

the "sum »if P274,752.92 as ceficlency .ncome tax
for the year 1955, due {from him under our letter
o~ demand cated November 2%, 1967, plus increments
thereto + .ildent to delingquency from December 30,
1967."  (Exb%s. "9" and "9-A", >. 89, 3IR records.)
Afcer respondont had instructed on June 5,
1035 -2 Reygyional Director of Revenue Region No. 7,
Nor th Manitla,; to estecute the warrant of dist;aint
and levy >ssued against the properties of peti-
ticner (p». 1296 and 107, BIR records), tne lattor
in his letter dated August 26, 1968 again roequested
for a reinvestigation 0L the casz: on the ground,
just like in ais first :.zquest for reinvestigatiorn,

taat the fnding . o7 cescondernt as to nis 1953

deficiency ircome tax Liac.l. - ie3 were cthe subjcct
matter of a case in the Court of Tax Appeals which
was withdrawn by reason of a compromise settlement

0L the tax 1nvolv: 1enoln and that the "assegss-
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ment made thereon in your letter dated Hovember 29,

I

1967, has apparently prescribzd, pur:.ant to the
provisions of sectiicin 331 of the National Intesnail
Revenue Code." (Exh. "M", pp. 110-111, BIR records.)
Pevitioner also asked for the stay of the execution
of the warrant of distraint and levy. (Ibid.)

In his letter of September 16, 1968, respondent
however denied petitioner's request for reinvest-
igaticn and informed petitioner that the execution
of the issued warrant of distraint and levy against
his properties could not be saved. (Exh. "5,
p. 20, CTA records.)

Hence the present recourse.

In his answer to the amended petition for
review, respondent alleges, among others, by way
of special and affirmative defenses:

7. That 1n a reinvestigotion of the income
tax return of petitioner fo. the vear 1955, it
was found out that hc did not declare the income
from the oxchange of inhcrited property worth
B259,228.73 with contracts receivable worth
B527,362.49 which were iater assigned to the
Cormel Corporation for sharcs of stock, thus

realizing a profit of B?268,333.76;

8. "That as a result of = exchiaoge peii-

tioner was assessed a deficiercy incone tax in
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the amount of B27%,753.92 inclusive of 50% sur-
charge for fraud, %% monthly deficiency interest
and compromise penaliy, for the year 1955;

9. That the basis of the tax involved in
this case wvas never the subject matter of a prior
deficiency assessment;

10. That the mere fact that petitioner had
bzen vpreviously investigated and assessed for
deficiency income tax for 1955 on the basis of tne
findings in said investigation does not preclude
turther investigation of his income tax liability
for 1955 and the assessment of additicnal defi-
ciency income tax for the same year on a different
basis and findings of additional undeclared income;

11. That the previous assessment of defi-
ciency income tax for 1955 was not settled by
compromise;

12. That the defense of res adjudicata 1is

nct tenable in this case;

13. That the government is not estopped by
the mistakes of its agents (Genato Commercial
Corporation vs. Court of Tax Appeals, et al.,
G.R. No. L~11727, September 29, 1958);

14, That petitioner did not declare a sub-
stantial amount of his income for 1955 for which

reason the 50% surcharge has pveen imposed pursuant
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to Section 72 of the Naticnhal ~rernal Revenue
Code (Antigua vs. Collector of .. cernal Revenue,
CTA Case No. 579, November 2, 1959; Margucrite
Walfson vs. Coilector of Internal Revenue, CTA
Case No., 273, July 16, 1958; William Li Yao vs.
Collector of Internal Revenue, CTA Case No. 30,
July 31, 1956) while the ;% interest was imposed

pursuant to Section

(2]

1{d) of the Tax Code as
amended by Republic Act No. 2343 which tock effect
in 19Z29;

1%, Trnat in case of a false or fraudulent
return w.tn intent to evade tax or failure to
file a ©zturn, the tax may be assessed, or a
proceedine in c¢ouii for the collection of such
tax may be begun without assessment, at anytime
within cen (10} years after the discovery of the
falsity, fraua, or omission (Section 332 of the
National Internal Revenue Code; Balter, Pra.d
under Feceral Incom: Tax Law, p. 226);

16. That the 4cficiency income tax assess-—
ment in the amount of B275,753.92 issued agalnst
petitioner 1s in accordance with law; and

17. That the assessment in thisz case had
already bkecome final, executcry and demandable

and, therefore, this Court has no jurisdiction



DECISION -
CTA CASE NO. 1967

to take cognizance of the petition for review
filed in the instant case.

It is not disputed that under an agreement
dated September 10, 1955, petitioner exchanged
his unspecified inherited share from the estate
of the late Magdalena Hashim de Hemady worth
P259,228.73 f[or contracts receivable valued at
85:7,562.49 (Exh. "p", pp. 23-32, BIR records);
ané under a deed of assignment dated December 31,
1955, petitioner assigned his contracts receivable
to the Carmel Corporation for shares of stock
(Exhs. "1 and "2", pp. 25-35 & 36-42, BIR records).
The gain realized by petitioner from such tran-
saction was B268,333.26. (Exhs. "3" and "4",
pp. 10-14, BIR irecords.) When petitioner filed
his income tax return for 1955 on May 2, 1956,
he did not declare such gain as part of ais
gross income for said taxable year. Responient
came to know only of this gubstantial ur derdecla-
ration on August 3., 1963 through the legal counsel
of the Carmel Corporation of which petitioner 1is
a majority stock holder in connection with the
investigation of the income tax case for the
year 1955 of the said corporation. (Exh. "3",
pp. 10-13, BIR records; Exhs. "4" and "5", pp. 14-15,

14

BIR records.)‘
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Appropriate to state here is that previous
to this discoveryv, petitioner had alrcady been
issued a deficiency income tax assessment dated
July 30, 1958 for taxable vears 1951, 1952, 1954

and 1955. The deficiency income tax for the year

1955 arose from undecliared salaries, separation
pay, bonus, commission earned and paid, and
addicional incoﬁe; as well as disallowed com-
nission expensc, representation expense, trens-
portation expense ana salaries expense, all for
being personal, reegulcing in a deficiency income
tax Mapil:ty of weititioner in the amount of
B201,861.00, exciusive of surcharge, for the
year 1955. This deficiency income tax assess-~
ment dated July 30, 1958 was appealed by peti-
tioner to this Ccurt on December 2, 1953 in CTA
Case No. 602, entitled "Carlos Ysmael vs. Melecio
R. Domingo, as Acting Commi.sioner of Internal
Revenue," Afte: the deficic cy income tax
liabilities oL peticioner for the years 1654 and
1955 were reduced by respondent, after reinvest-
igation, on May 16, 1960, CTA Case No. 602 was
withdrawn on account of a compromise settlement
of the tax liabilities of petitioner involved

therein. It is tc be stressed, however, that the
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basis of the deficiency income tax assessu.
involved in the instant cag hich is the un-
reported gain of B268,333.7¢ ‘ - 4 from the
exchange of petitioner's unspecifieda snheritance
for contracts receivable, wes not the same subject
matter as, or included in, the subject matter of
the deficiency assessment covered in CTA Case
Nc 602,

It gseems clear beyond doubt therefore that:

1. Petitioner &id not declare tae income
deriv~d by him from the exchange of inherited
property worth B25%,228.73 with contracts
receivas.e worth B527,362.49 which were later
assigned to the Carmel Corporation for shares of
stock, thus rcalizing a profit of 2268,333.76;

2. DNs a result of such exchange, petitioner

was assessed a deficlency inceme tax in tne amount

™o

of B275,753.97 inclusive of 50% surcnarge fc:
fraud, %% monthly defic: acy interest .nd com-
promise penalty, for the year 1955; and

3. The kasis of the tax involved in this
case was ﬁever the subject matter of a prior
deficiency assescment.

In assailing respondent's right to impose

and collect the deficiency income tax liability
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aforesaid, petitioner invokes prescrip of
the assessment and/or compromise which hags th-

effect of res judicata. However, since respo.

raise the issue of Jjurisdiction, we shall first
proceed to inguire wnether or not this Court has
jurisdiction to entertain the instant appeal on
the ground that the assessment in this case had
already become final, executory and demandable.
It seems well-settled that if a taxpayer
files a request for reconsideration or reinvest-
igation of an assessment made by the Commissioner
of Internal Revenue, put the latter without
categorically deciding the request for reconsider-
ation or reinvestigation ingtead seeks to enforce
collection of the tax assessed by him against the
taxpayer by means of distraint and levy, such
action of the Commissioner is equivalent to a
denial of the taxpayer's request for reconsider-
ation or reinvestigeat.on which the taxsayer must
appeal therefrom to this Court within the thirty-
day period provided for in Section 11 of Republic
Act No. 1125. (Philippine Planters Investment
Co. vs. Commissioner of Internal Revenue, CTA
Case No. 1266, November 11, 1962; Hilado vs.
Commissioner of Internal Revenue, CTA Case No.

1256, October 20, 1962; Algue Inc. vs. Commissioner
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of Internal mevenue; CTA Case No. 1620, Jaﬁuary 16,
1968; Frederich L. Hahn ves. Commissioner of Internal
Revenue, CWwA Case No. 1937, April 20, 1969; Gepte
ves., Commissioner ©f Invernal Revenue, CTA iase

Jo. 1151, October 29, 1970, Certiorari denied in

G.R., Ne. L-33674, June 29, 1971; Advertising

p

Associates, Inc. vs. Commissioner of Internal
Revenue, CTA Caée No. 3017, June 17, 198l.) A
warrant of distrant and levy, whica is the most
drastic action of all media of enforcing the
collcotion of tzax anc renders hopeless a request
for reconsideraticon or reinvestigetion, is tanta-
mount to .n outright denial thereof, and makes
the said request deemed rejected. (Hilado vs.
Commigsioner of Inierxral Revenue, CIA Case No.
1256, October 20, .956:; Algue Inc. vs. Commissionear
of Internal Revorue, CTA Case No., 1620, Januvary 16,
1968; Advcrti~iug Associates, Irc. vs Comm. esicnes
of Intecrnal Revenue, C7M Case No. 30.7, June 12,
1981.)

lHere 10 the case at bar, as ctazed in the
amznded petiticn for review, in a letter-assess-—
ment dated November 29, 1967, and reccived by
petiticner on or about December 5, 1947,

-

respondent assessed and demanded from petitioner
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the payment of 2275,753.92 as deficiency income

tax, surcharge, interest and penalty, for the

year 1955. {(par. 2, amended petition for reviews.,

It was disputed by petitioner, through counse!?,

in a letter dated January 29, 1968, where he

questioned the legality of the assessment and

asked that the same be reinvestigated. (Exh. "8",

p. 95, BIR recoras.)‘ Without categorically

decicing the request of petitioner for reinvest-

igation, respcendent instcead served on Iebruary 23,

1968 a warrant of dictraint and levy on petitioner

to enforce collection of the deficiency income

tax assessed by him. (Exh. "9", p. 89, BIK

records.) Sirce such action of respondent is

an implied cutright denial of petitioner's request

for reinvestigation, petilkioner should have appealed

to this Court within thircy days from february 23,

1968, pursuant to Section L1 of Repuci.c Act No.

1125, His  allure to do so within the prescribed

varecd barred his appeal and rendered the disputed
inal, executory and demandable. (Republic
»Jpilnes vs. Lim Tian Teng Sons Co., Inc.,

L~2i..0 arch 31, 1966, 16 SCRA 584; see also

Advertising Associates, Inc. vs. Cowmmissioner of

Internal Revenue, supra.)
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Petitioner’s subsequenrt request for re-
investigation and for stay of the execution of
the warrant of distraint and levy in his letter
of August 26, 1968 (&xh. "M", p. 110-111, BIR
records) filed with respondent six months there-
alter, after tne disputed assessment had become
conclusive and binding on him, did not revive
his right to appesl, Once the right to contest
the ralidity of the assessment had been lost by
the failnre to appeal witiiin the reglementary period
provided for under Section 11 of Republic Act No.
1125.nd the assessment haa reached the stage of
finality un view of such failure to appeal, it
lojically follows that tne assessment could no
longer be reopened throush the expedient of an
appeal from the denial o»f petitioner's subsequent
request for tne stav of tae execution of the
warrant of digsur:int and Levy pending another

zinvestigation of the assessment. Otherwise,
the period of thirty days for appeal to this
Court would make "~ ittle sense. {3ece Commissioner
of Internal Revenue vs. Jose Concepcion, L-23912,
March 15, 1968, 22 SCRA 1058.)' Wwe cannot have

the running of the period of appeal left entirely
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at the discretion of the taxpayec: e
del Rcsario vs. Court of Tax Appecals, L--17991,
October 31, 1972, 6 SCRA 541; D ¢ Co.; 1nc.
vs. Court of Tax Appeals & Commi wer of
Internal Revenue, L-31369, October 18, 1977, 70
SCRA 448; cited in Advertising Associates, Inc.
vs. Commissioner of Internal Revenue, supra.)
Clearly, tﬁerefore, petitioner's failure to
appeal to this Court in due time made the assess-
ment in question finz., executory and demandable.
e Liapbility of petitioner Carlos Ysmael for
the amount of ®B275,753.92 as deficiency income
tax for the wvesnr 1855, plus the surcharges and
interest which have accrued thereon incident to
delinguency,, 1s thus beyond guestion. With this
conclusion, it would seem unnecessary to pass
upon the defense of petitioner that the . 3sess-
ment had prescribed and/cr had been excinguished
by prior compromigse with the authority and effect

of res adjudicata.

Nonetheless, on the assumption that this

Court can take coqgnizance of the defense of pres-
cription invoked by petitioner, it is alrecady
settled that the ordinary period of prescription

of five (5) years within which to assess under
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Section 231 (now Section 313) of the National
Internal Revenue Code is applicable to normal
circumstances, but whenever the Govern:.
placed at a disadvantage s0 ac 1o prevent ..o
lawful agents ILrom proper as:.. e of tax
liabilities due to false returns, .raudulent
returns intended to evade payment of tax or
failure to fileAreturnS, the period of ten (i
years as provided in Sect.on 332 (now Section 219
of the Code shoula apply. (Aznar vs. Court of

Tax Appeslc, L-20562, August 23, 1974, 58 SCRA
519.) Since in this case petitioner did not
declare ni3 ~ain of B268,333.76 as part of his
gross income for taxable year 1955, preventing

the agents of the Bureau of Internal Revenue from
proper assessment of his tax liability Zor said
yvear due to the false, if nov fraucuizn:, return
filed by him, the period of ten (lU; vcars as
provided in Section 319 should apply. As stated
earlier, respondent came tc know only of this
substantial underdeclaration on August 31, 1963
through the leyal counsel of the Carmel Corporation
of which petitioner is a maiority stockholder.
Considering that the deficiency income tax involved
herein was assessed ov November 29, 1967, the

assessment in guestion was made we:l within the
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presciibed perioa of ten (10) years from
August 31, 1963.
Where assessment was made, the tax may be

collected within five yecars from the d. i of

Al

assessment. (Secction 332(¢), now Section 319(c) .,
Nationald Internal Revenue Code; Collector of
Internal Revenue vs. Pineda, L-1411, May 31, 1961,
2 SCRA 401; Codifiera vs. Blaquera, 102 Phil. 1165.)
Since the warraat of distraint and levy to enforcce
collection oy the tax assessed by respondent was
served on pebitioner on Pebruary 23, 1968, which

i3 again woll within the five-ycar veriod counted

[}

from Lovomber 29, 1967, respondent's right to
collcc. ztitvioner's deficiency .ncome tax siabi-
lity for 1955 has not prescribod.

Minally, the situation hL=. > presentea would

not Create res adjudicata. A jucgment . res

i

adjudicata if it is on the merits of tuic case.
(Manila Electric Co. vs. hrtiaga, 50 Pail. 144;
S. Diego vs. Carmcna, 70 Phil. 281, 2&3.) If it
is not, 1t cannot be considered as a conclusive
adjuaication of the controversy. The resolution
dated August 7, 1961 in CfA Case No. 602, Carlos
Ysmacl vs. Melecio R. Domingo, as Acting Commis-

sioner of Internal Revenuc, granting, without



DECISION -
CTA CASE NO. 1967

objection of respondent, the motion of petitioner

for the withdrawal of ' netition for review,
cannot thecrefore operate as res adh °  tta on

the merits. Even more, the subject-mutii.r in the
subsequent case must be the same as, or included

in, the subject-matter of <o action. (Tan-
Suyco vs. Javier, 21 Phil. 39.) Since the subject-
matter in tnis case, i.c., ¥275,753.92 as defic’ ncy
income tax for the year 1355 for failure of paii-
tionc. Carlos Ysmael to declarc the gain realized

by him from the exchange of his unspecified inherited
shave from the estate of the late Magdalena Hashimnm
de Hemady for contracts receivable, is not the

same as, <. .~cluded in, the subject-matter of

CTA Case No. 602, the resolution granting tiae

withdrawal of sald case 1s not res ac  .dicita

against respondent Commissgiorcr of Iacvecnal Revenue
in the instant case.

On the assumption that this Court can take
cognizance of the instant agpeal and/»r petiticner
is not estopped from raising the defensaes of

prescription and res adjudicata, the net result

is that the vwght of respondent to assess and
collect the deficiency income tax involved herein

has nct prescribed; and the resclution of this
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Court in CTA Case No. 602 granting the withdrawal
of the pet_tion for review filed in said case does

not operate as r¢s adjudicata in the instant casec.

Accordingly, ctne liability of petitioner Carlos
Ysmael for the amount of B275,753.92 as deficiency
income tax for the year 1955, plus the surcharges
and 1Interest which have accruced thereon incident
to delinguency, must be sustained.

WHERELFORL, the petition for review i1s hereby
dismissed with costs against petitioner.

SO ORDERED.

Quezon City, Metro Manila, October 23, 1981.
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AMANTE TFALLER
Presiding Judge

W CONCUX.

CONQTANTE ROAQUIN
Associate Judge
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ALLX Z. REYLS
ssociate Judge



