REPUBLIC OF THE PHILiIPPINES
COURT OF TAX APPEALS
QUEZON CITY

AGFHA, INCORPORATED,
Petitioner,

- versus - CTA CASE NO. 5290
COMMISSIONER OF CUSTOMS Promulgated:
Respondent. NUV 04 1998

This 1is a pebtition to review the decision of the
respondent In Customs Case No. 94-017, dated August 25,
199%, involving forfeiture in favor of the government of
a shipment of goods described as "2 x 40' Cont. No. NYRKU
~ B7/72906 and NYKU - 6632117 3TA 187 pales of Textile
Grey Cloth" (caption, Decision of respondent, Exh. T,
pp. 96-100, CTH rec.), tor vioclation of Section 2530 (1)
and (1)-3, 4, and b ot the Tariff and Customs Code, S
amended.

Petitioner is a domestic corporation organized and

existing under Philippine laws and 1s allegedly engaged

in, among others, the manutacturing, production and
importation ot textile products. It is the claimant-~
intervenor in Lhe aforesald Customs case togelther with

another claimant, G. Q. Garments, Liv..
The facts, as Hereunder guoted from the decision of

the respondent, are stated as Tollows:
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"Thatl un 12 December 1992, the subject

shipment arrived at the Manila International
ConbLalner Fort LMlCrk] aboard the Vessel S5/S

“HCX under Bill of Lading No. HKT-1383829,
consigned to GQ Garmentls Inc., of <44 Escolta
St., Binondo, Manila. It's SGS—-CRF [ Saocietr
Gonerdlie e Surveildiance-Clean Report of

Findings] Ilindicated AGFHA, INCL., as consignee,
and that FIL-JAPAN, the shnipments shipping
agentl, filed for the amendment ot Che Thward
manifest to change Lhie  consignee Trom GQ
Garments Inc., to Agfha, Inc.

On January 2, 18983, FIL-JAPAN fewoued to
AGFHA, INC., the amendaded Inward Forelygn
Manlifest. Subseguently, AGFHA, INC., forwarded
the same for approval by the Law Division, MICP
whilch the latter indorsed to Lhe Customs
Intelligence Investigation Serwvice (CIIS).

While the tequest tor amendmenl wae being
processed, the CILS, nowewver, placed subject
shipment under Hold Order No. H/ic1/01/2293/01
dated 22 January, 1993, on the gyround Lhal, per
its tindinygs, GQ Garments 1noc., could ot be
located 1in its given address at 244 Escolta,
Binondo, Manilla and as such therefore
fictitious.

During the hearing of this case, AGFHA,
IMC., through its President, Wilsoir kKho, filed
a  motion for intervention contending that
RGFHA, INC., is= the lawful owner and aGlual
consiygnee of the subjeclt shipment. On ¢  HMaich
1993, the District Collector of Customs granted
the aforesald motion.

On July 1, 199z, after the trial on Lhe
nmerits, the Collector of Customs came up With &
dirafl decision ordering the lifting of Lhe
Warranl of Selzure and Detention issued on
tactual tindings that G.Q. Garments, Inc., 1w
nolt o Tictltious corporaltion aand that Lhere Was
a wvalid walver ot rights ot the subject
shipment by G.Q. Garments, Inc., Le fNgtha, 1nc.
Moreover, il ordereaq the continuatiovin of the

processing of the entry for the eventual
release of the shipment without prejudice to
the amendment of the Inward Foreign Manifest

chhanging the consignee 1n the ©1ll ot Lading
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and Inward Forelgn Manifest from G.Q. Garmeitts,
Inc., to Agiha, Inc.

The aforecited draft decision when
submitted to the Deputy Commissioner tour
clearance and/or approval was referred by the
latter to the CIIS for comnent.

The CIIS, however, vigorously ovpposed CUhe
s id draft declsiorn on the ground that GQ
tarments, Inc., is @ fictitious conisiynee and
that even 1t it does exist, its president John
John  Barlin had no authority to walive the
subject shipment in ftavor ot aAgfha, Inc.

In & 41th Indorsement dated October 4,
1893, the Deputy Commissioner, relying solely
ot the comment of the CLLS, denied the Dratt
decision of the Collector of Customs.

On November 17, 1893, Claimant, [CRRENEN
Garments, line., and Claitmant-1lntervenor, AGIHA,
INC., filed a Joint Mobtion for Reconsideration
over the 4th Indorsement lssued by the Oepuly
Commissiovoner. Consequently, the aforesaid
motion for reconsideration was given due cvourse
and both c¢laimant and iInterwvenor Were given GLhe
opportunity to present evidsence to substantiate
thelr jJoaint motion fTor reconsiderstion.

ftfter hearing on the aforesaid motion, the

Collector of Customs iosued a draft order
granting claimant anud Iinterwvenor's Joint mution
tor reconsideration o the ground that
evidences presented ocleurly gxtablished the

legel existence of G.Q. Garments, Ine., and &
to the objection c¢f the prosecution that John
John Barlin has no aubhority Lo Walve the
subject shipment to Agtha, Inc., the Collector
ot Customs, hased on 1ts factual Tindings,
resolved Lhat the atoresaid unauthorized walver
had been rendered foreclosed and moot whean a
Foard Resolution of the Board ot Directors of
G.0. Garments, Inc., rabtifying the aclts of its
president was presented.

In lst Indorsement dated Juns 8, 19494,
Lire Collector of Customs forwat ded to Lhe
Deputy Commissivner of Cuwtoms Fo

clearance fapproval thhe waforesald dirafl  orde
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granting the joint motion for recunsideration
of Clasmant ana Intervenotr and, consequently,
liftinyg andjor gquavhing the warrant of selxzure

and detention lIssued ayalnst the subject
shipment ard Lt sUbseyuent releagse to

Littervenor—-oclalmant.

Lin its Z2nd Indorsement dated Juie 20,
19914, the Depubty Commissioner forwarded tire

stforessid order to Lhia Office far clearance
and approval.

Im a 3rd Indorsement, this Ufficve directed
Che Depubty Commissioner of Lusltoms to deny the
propused order ol the MICP District Collector
uoi  Cusbtoms. The pertinent portion  of ol
indorsement reads:

"l The subject shiipment
artived on 12 December 1982 at  MICP
Wilkh GO Garments, Inc., a5 the
consignee iin tLhhe Bill ot Lading and
the Inward Foreign Mol fest.
tHiowever, 1L 13 guilbe suspircious Lhatl
it took more than Lite (1) mointih
betfore the alleged ervor 10 the
CconsLygitee Was  discovered 0y Lire

shipper and by AGFHA, 1NC., and by GQ
Garments especially consideriig the
fact that there 1s a o URT fheinliity
therein AGFHA as consignee of the
subject shipment which means that the
shilpper Was contracted by 3SGI 2o Lhal
the latter can inspect the subject
shipment to be i1mported by conslynee;
that Mr. Wilson Kho admitted 1l was
HGFHA who ordetred  the oshipmenl by
telephone wall; that prior to this
shipment there was no order placed 1n
the léme of EY9] Darmenls from
Indonesias; and That this is  already
the zecond of four shipments ordered
by BhOrHA, INC., from Jakarta,
Indunesia.

<. Mt . Wilson Ko s
explanation that the shipper
committed an error Lt naminyg Lo

GARMLNTS  as  that coasignee of  the
subject shipment because iz business
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card cuntalny the name ot both GQ
GARMENTS and AGFHA, LINC., appeats to
be ao  afterthought and seli-serving.
Moreowver, he admitted that he 1s rot

an oftflcer nor evern a stockhnolder vt
GQ GARMONTS  suo wWhy shiould 1l
business card indicate his P& me as
President/General Manayer of GQ
GARMENTS  and AGFHA, INC. That 1s

clearly a misrepresentatlon.

3. During the hearing on #&pril
15, 1894, Mr. dJohn John Barlin of GQ
GARMEMTS  admitted that the letter
dJalted February 11, 1993 (Exit. "4 MR)
purportedly signed by him (in which
e allegedly informed the Collector
of Customs that AGHFHA, INC., i3 Lhe

rightful owWnet of the subject
shiipment aid that GQ GARMINT:: i
Walwving its right  uver the same)
getually  came fTrom Wilson Kho. In
other Wwordas, Lhe st 1o letter is

SPUrLoUS .

9. From the adnissions  of both
Mi . Wilson  and Mr. John Johi Barlln,
it 1= clear that GQ GARMEMTS  is
voltually owned by Mr. Wilson Kho and
its corporate franchise appeatrs to be
being used to perpetrate fraud other

scheme to  contfuse aulhorities'. (pp.
1-4, Decisiorn of respondent in
Customs Case Mo . 94~017 [Seizure
Identification No. 93-083 (MiCFy,

Exh. "m", pp. 96~100, CTA rec.)

I'n detercnce Lo Lhe directive of  the respondent, the
District Collector of Customs ordeted the forfeiture of
the subject shipment in favor of the govermmnent. Ori
appest, the respondent found ne cogenl reason Lo disturb
Lhe decvislon of the District Collector.

Hance, the instant pestition.



Pelitioneir wswealls the decisioin ot Lhe respoindenl aw
Clearly erruoileouds. It contends that 1L was based on mere
suspicion  as burne  oub in the srd lndorsement of  Lthe
respoadent which has been adopted and incorporated as Che

basis vl Lhe questioned devision, supra, Lo gquolez:

"l KKK o However, 1t 1% guibte susplcious

that 1t took more tThainn one (1) moittht befure tLhe
alleged error  1n Lhe consignee Wwas discowvered

o
by Che shipper and by AGIHA, INC. and  G.0Q.
Garmenls, INc. KxxK.'" (Underscoiring stuppiied.)

Qi this score, petitioner asseverabes thotl decvision
or rulings by an adninistrative body ochould be based on

subsltantial  evidence clbting the case ol Alimaric wvs.

Commission on Audit, 223 SCRA 690, and notb simply i

suspicvion and conjectures.

Petibtioner, likewioe, challenges tie other
conclusions reached by  the respondent  In  hils Srd

Indursement, supta, as conbtraty To the =@vidunve piresentod
by 1t befure Uhe Collector of Cusloms.

fFirstly, the respondent deemed as  an afterthought or
self-serving the explanation made by Mr. Wilson Khu, Lire
Fresidentl of tiwraln petitioner, that the errvor committed
by the shipper in naming G.Q. Gairments, ine. o5 the
consignes of Lhe subject shipment wae a result of mix-up
i hiiws busitess card (Exh. "G", p. e, CTA rwec,) Whioh

contuains Che e of both G.0Q. Gatments, It ., witd
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Ahgfha, lne.. Petitionetr sltrecses that based on tie

e

factuael Tlndinygs of the Collectur ot Customs, the shipper

T

and  the ehipping company upon  arcivael of subject
shipment had already requested Tor the amendment of Lire
shipping documents by changing the consignee from G.Q.
Garments, Lig., to Agtha, Inc., in conformity with the
3G5~CRF indicating Agtha, Inc. as the actual consignec.
Petitioner aveirs  thus that Lhiere was merely il
iitadvertent ervor on the parl ol Uhe shipper.

Secondly, petitiovner bewalls The finding of  the
tespoindent  Lhalbt  Che letter, dated February 11, 19335,
purportedly signed by HMr. John John  Barlin of G.Q.
Gurments, Inc., which walved the rights ol the lattei
corporaltion over the subject shipment to Agtha, Inc. Wit
Spurious. Pelitioner contslders  such finding, be 1t
unauthorized or spurious, as of no consegUence and a metre
sutrplusaye. It bear= more emphasis and teliance on  the
fact that Lhe same has been valldly ratified by the Board
of Directors ot G.Q. Garments, Inc. (Exh. "H'", p. 73, CTA
FeL. ). It adds thatl 1T is tundamental that only G.Q.
Garments, Luc., aind not the respondent which can  Lmpugn
the authoi ity of Mr. John Johit Barlin to acl o 1ts
behall, L.wz. to walve the subject ehipment 1 favor of

Agthe, [nc..
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Thirdly, petitioner views 1t as unfortunale thatb Lhe
respondent relied once wgalin Uo hic  suspicion Lhab Agtha,
Inc. 1s uUsinyg G.Q. Garmenls, Inc., Lo perpetirate  fraud.
It cvlaims that the respondent failed tuv show theaet fiaud

t

Naw been committed Ly 10 und thet there was the 1ntention
Ltw evade payment of duties and tuaxes. It states
pusitively that intentionel fraud 1z never presumed; Lhatl
1t must be prowved; and that falluire of proof tThereof i< u
e Lo torfeiture, viting Lhe cases ot Republic vs. Ker
and Co., Ltd. L-21609, Sept. 29, 1966, 18 SCRA 207; Ffarm
Implement and Machinery Co. vs. Commissioner of Customs,
24 SCRA 905; and Hon. Ramon J. Farolan, Jr.., in Hhis
capacity as Commissioner of Customs vwvs. Court of Tax
Appeals and Bagong Buhay Trading, 217 SCRA 298.

Lawbtly, petitioner clalims in  a supplemental petition
for review Liat respuindent  haws  made s mockery uf
administratbive justice, contiary to due process of  law,
Wwhen e directed the Collectuor of Cusboms to forfeit the

subjectl shilpnent because ain appral of the decision ol the

Cullectui of  Customs wWwould later be reviewed by the
respondent himwelf, who warlier ordered tLhe i

collector Lo make fhie forieiture, eibiling the G ut
Nusselts Industries Corporation vs. Commissioner of
Cusfoms, CTA Case MNo. 4449, promulgated May 27, 1983.

Worse still, petitioner belabors ULhe taclt Lhal respondent



did ot ewven expound o Lite basiv of lite decisiuoin  which

Was only  limited to o paivation of the facts and Lhe
Mmolding o f Lhe disposilive poirtian, aboent avty

explanation or discussion on the merits ot Lhe lsosues
Involved excepl Lo state: "[o]n Lhe basis howewver, of Lhe
above Filndings wfb Tucts and the evidence adduced by  the

parties nerein, wWwe Tind no coygent reas=on Lo rule for the

Ls Lo LN Customs Case No. g4 -01/,

I3
=
[
)
s

fppellant”. (p-.
fuyust 25, 1295, Exn. "M", p. 100, CTA rec.)
Uir the uoliiei hand, fespondenl echives Lhe Tulluwliny

special and affivmative defenses In his Answer, Lo wit:

"12. GQ Carments Incovrporated was famed as

coitsigres 1l Cthe Burll  ofbf  Ladiig  and  Inweaird
foreign Manlfest. Howewei, 1 the Clear(sic)

Feport [of] TMindings (CRE ) NngTha Wase named  ao

2
the consignee of Lhe goods. Conesidering that
ptloi Lt the shipment of the govds Lo the
consignes, ULhe 9035 will connbacl Lhe shippe to

rrtorm Lhe latter that 1L would dinspect the
Joods, and cunsideiring Tuither thal The D60
issued o CRF namiing AGFHA, InNC. B the
consignes of the gouds Llinvpeuvbted, ULhe zrior Lit
rnaming GQ Garments Incorporaled oo cuiisigiige 1
the Bill of tLading and lnward foreidn Muanifeot
could not have been o cuse vl lnasdverlence;

13. Ihe findings regarding tire
yugstiovnable existence of GQ Gatments
Titcuvirpot ated was based on livestiyatlons made
by the CIIS. First, Che Bill of lading
indicated the address of 0GQ Gairmentlse Lue. to be
224 Fucolta St., Binmondo, Manila. Howewver,
upor & verification of the addres given,

S
Clii{sic) officer &lano Ffound out that the
address in the Bill [of] lading was that of
AOEFHA. Second, upon  veriflvabion  wilh Lhg

Securities aid Lwihailye Commiceloil, Lhe
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incorporation papers of GQ Garments
indicated its address at 955 Muelle del
National, Escolta, Manila. However, CCIF

Inc.
Banco
(sic)

officer Alano failed to locate GQ Garments in

its address as indicated in its Article
Incorporation as the address was non-exi
and nowhere to be located. Third,

addresses of its incorporators had no spe
numbers, hence there is no other resor
search for GQ Garments Inc.;

14. Request for the amendment of the
of Lading was not made immediately upon
arrival of the goods. While the goods ar
in Manila on December 12, 1982, the reques
amendment was made only on January 11, 199
thirty days after the arrival of the ¢
Petitioner interwvened thru a letter
February 23, 1993. The time interval be

the arrival of the goods and the request

amendment as well as that between the re
for amendment and petitioner's interventio
claimant of the goods were never expl
during the hearings conducted by the Burea
Customs;

15. In a letter dated February 11,

s of
stent

the
cific
t to

Bill

the
rived
t for
3, or
ocods.
dated
tween

for
quest
n as
ained
u of

1993,

Mr. John John Barlin, manager of GQ Garments,

Inc. walved its rights over the goods to A
Incorporated. This act of Mr. Barlin
ratified in a board resolution dated O0Oc
15, 1993. Both documents, the waiver and
ratification, are dubious and questionabl
the signature of Mr. Barlin in the waive
not identical nor closely similar to the o
the waiver.

16. Respondent never presumed fraud.

circumstances surrounding the case and
documents presented collectively point to
existence of fraud." (pp. 4-6, Answer, pp.

40, CTA rec.)

Records show that during the hearing of
1996 of this case, counsel for the respondent
that considering that he has no witness to pres

just submitting the <case . on the basis of th

gfha,

was
tober

the
e as
t is
ne in

The

the

the

38~
July 18,
manifested

ent, he is

e records
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available without necessity of filing a memorandum.
Counsel for the petitioner manifested likewise that he
will not fTile his memorandum. it is observed that only
the petitioner submitted a formal offer of evidence in
this case.

The issue thus confronting Us is: whether or not the
subject shipment is Iliable to forfeiture under Section
2530 (f) and (1)-3, 4 and 5 of the Tariff and Customs
Code of the Philippines, as amended.

The aforementioned provisions of law are hereunder

reproduced for easy understanding, thus:

"Section 2530. Property subject to
Forfeiture under Tariff and Customs Law. - Any
vehicle, vessel or a.ircraft, cargo, article and
other objects shall, under the following

conditions be subject to forfeiture.
X X X X X X
f. Any article the importation or

exportation of which is effected or attempted
contrary to law or any article of prohibited

importation or exportation, and all other
articles which in the opinion of the Collector,
have been used, are or were entered to be used
as instruments in the importation and

exportation of the former;

X X X X X X

1 Any article sought to be imported or
exported:

X X X XX X

(3) On the strength of a false
declaration or affidavit executed by
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Lie Lwiner, v oy Ler exporter or
cOhsiygnee, cuncerning the iiwpor tation

w7 such article.

(4) On the strength of a false
ifnvoice or other dJdocument executed by
the owner, importer, exporter or
cuhs.gnee concetning the finpor tation
or exportation of such article; and

t B Through any other pracit.ice
or device contrary toc /aw by neans of

which such articles was entersead
through a customhouse to the
prejudice of the government.”

(Emphasis supplied)

After a careful review of the facts and
circumstances obtaining at bar and relating the same to
the legal bases relied upon by the respondent, We readily

rule in favor of the petitioner.

From the standpoint of procedural law alone,
respondent’s performance in the trial of this case is
utterly dismal and disfavored. He did not bother to
prove before Us the presence of the element of fraud in

the importation of the subject shipment. What he did is
merely to cross-examine withess Mr. Wilson Kho in the
hearing of March 4, 1996 (Minutes of the session, p. 58,
CTA rec.) and nothing else. Respondent is strongly
reminded that cases brought before this Court are
litigated de novo, meaning the parties are expected to
adduce evidence in support of their respective legal

theories. This particular observation brings special



i
relevainuve When we take into svcounbt bhe natuire of tlie
1w tunt pelilion, wiiel 1w e Inwvolving forfeiture. UL

1

Honorable Supreme Courlt has invariably lald down the tule

i the matter of fraud and torfesrture, Lhus:

"Fraud ls  never presunied. It must UbLe
proved (Republic vs. Ker and Company, Ltd., L-
21609, Sept. 26, 1966). Failute of pivol wof
Traud 1s  a bLar to forfelture. The reawoil 19
that "fortfeltures are nol favored in law ana
ggulity (Yu Phi Kim wvs. Amparo, 86 Phil. 441,
446)." [Farm Implement and Machinery Co. wvs.

Commissioner of Customs, 24 SCRA 905]

"Applying subparagiaph (%), fFraud must Dbe
commitied by an  1wporter/consiyiive to  ewvade

payment of the dultles due. We  wupport Lthe
stance of Lhe Court of Tuax Appeals thal Uhe
Comnissioner of Customs {falled tuo  shiow  Lihial
fTraud had Decii committed by  Uhe pelvatle
respondenit,  The froud contemplated by law must
be actual and nol consbruclive. It must  be
intentivoal fraud, consiotivig of deception
Willfully and deliberately dorvie 0 resorted Lo
Liv urdet tu  induce uanobhier Lo give Up  Same
Lightl. ( Hon. Farolan, Jr. vs. Court of Fax

Appeals, 217 SCRA 298)

Comstruing thus Lthe above rulings thal fraud must be
proved and  Wwilh the lachadaisical altitude ol Lite
respondent, LU Ls not hard to lumayine Uthal at the wvery
vdleset respondeinl’'s posilion ie dovmed Lo fall.

Be that ae 10 may, ULhis Courl considetrs IL apropos
Lo further eadeavor into the disgulisition ot the findings

|

ot the respondent in his guestlioned decvision for Lhe wahke

of legual clarily.
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As can be gathered from the special and affirmative
defenses of the respondent, supra, it was alleged that he
never presumed fraud, but that the circumstances
surrounding the case and the documents presented
collectively pointed to the existence of fraud.

We vigorously disagree. This Court could not fathom
any individual or collective 1importance of the said
findings as indicative of the actual commission of fraud
or any attempt or frustration thereof. As defined,
actual or intentional fraud consist of deception
willfully and deliberately done or resorted to in order
to induce another to give up some right (Hon. Ramon
Farolan, Jr. vs. Court of Tax Appeals, supra, citing the
case of Aznar vs. Court of Tax Appeals, 58 SCRA 543). It
must amount to intentional wrong~doing with the sole
object of avoiding the tax. (Aznar vs. Court of Tax
Appeals, supra.)

The circumstances or findings presented by the
respondent in his Answer do not reveal to us any kind of
deception that could have been played upon his Bureau to
give up some of its right, e.g., to <collect correct taxes
on properly declared shipment of goods. Such
circumstances are nothing more than mere half-baked
premises that fail to support the proposition sought to

be established which is the commission of fraud in
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accordance with Section 2530 (f) and (l1)-3, 4 and 5 of
the Tariff and Customs Code of the Philippines, as
amended.

Firstly, respondent contends that the naming of G.Q.
Garments Inc. as consignee in the Bill of Lading and
Inward Foreign Manifest could not have been a case of
inadvertence because the shipper, prior to the shipment
of the goods, is contacted by SGS for pre-inspection of
said shipment, and in this case, SGS issued a CRF naming
Agfha, Inc. as the consignee of the goods inspected.

In other words, respondent is saying that the
shipper knew all along that Agfha, Inc., was the real
consignee due to the pre~inspection done by SGS and the
corresponding issuance of the CRF naming Agfha, Inc., as
the consignee. So that in naming G.Q. Garments, Inc., as
the consignee in the Bill of Lading and Inward Foreign
Manifest, the same was intentional and deliberately done
and not a case of error or inadvertence as claimed by the
petitioner.

We <could not Dbelieve that respondent assumed the
above circumstance as a fact in his attempt to forfeit
the subject shipment in favor of the government. The
respondent 1is trying to second guess the act of the
shipper that the latter had prior knowledge of Agfha,

Inc., as the true consignee before the shipment. We deem
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such conclusion of the respondent as pure hearsay.
Obviously, it is only the shipper andfor the $GS who
could personally wvouch for events that transpired prior
to the shipment of the goods subject matter of this case.
And contrary to the overwhelming evidence submitted
by the petitioner, respondent chose to close his eyes to
the truth. Instead of relying on his adamant belief,
respondent should have adhered to the basic rules on
evidence. Petitioner has offered the following
controverting and c¢onvincing evidence (also submitted 1in
the hearings conducted before the Collector of Customs
and respondent, TSN, Hearings of February 5, 1996, pp.

28, 33-34, 37,40; and, March 4, 1996, p 44 ), namely:

1. Telex message from the shipping agent
of shipper P.T. Mandala Subur Textile
Industry to FIL~-JAPAN Shipping
Company Manila, requesting amendment
of the Bill of Lading and other
shipping records, to <change consignee
from G.Q. Garments, Inc. to Agfha,
Inc. - Exhibit "A";

2. Application for Amendment of the
Inward Foreign Manifest filed by the
shipper's agent, FIL-JAPAN Shipping
Company, for approval with the
Customs Law Division, Manila
International Container Port (MICP),
to change the name of the consignee
from G.Q. Garments, Inc. to Agfha,
Inc. -~ Exhibit "B";

3. Letter dated February 10, 1893 by
Wilson Kho, president of Agfha, Inc.
addressed to Atty. Buenaventura

I
fjJ/
J

./'
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Maniego, District Collector of
Customs, MICP, North Harbor, Manila,
manifesting the former's intention
and willingness to pay the
corresponding duties and taxes on the
subject shipment based on a higher
valuation indicated in the Clean
Report of Findings (CRF) as
recommended by the $GS, as against
the lower wvaluation indicated in the
invoice ~ Exhibit "C";

4. Bill of Lading covering the subject
shipment showing the shippers as P.T.
Mandala Subur Textile Industry and
the consignee as G.Q. Garments, Inc.
- Exhibit "D";

5. The Clean Report of Findings (CRF)
dated December 9, 1992 showing the
consignee of the subject shipment as
Agfha, Inc. and the shipper as P.T.
Mandala Subur Textile Industry o
Exhibit "E"; and

6. Import Authority No. (IAN)
18.012.37679, assigned by the Central
Bank of the Philippines appearing on
the right hand portion of the CRF
marked as Exhibit "E" -~ Exhibit "“E-
i". (pp. 1-3, Petitioner's Formal
0ffer of Documentary Exhibits, pp.
59~-61, CTA rec.)

The above evidence speak for themselves. If any
deception is 1intended by petitioner Agfha, Inc., why
would it apply for an Import Authority Number under its
name? It knew for certain that the subject goods will be
pre—inspected by SGS under 1its name. If we are going to
believe the respondent that somehow the naming of G.Q.

Garments, Inc., was a deception, then petitioner must be

a fool because it openly and officially declared the
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subject shipmeant uwnder Lts  fame Wheireby 1L 1w egxpeoled
Lhul authoirillies throuygtr  Lhe regquired URF would leata ol
Lhe ylaring discreparncy. Respondent's assumption i 1ol
it gvcord  with the ordinary course  of lite. We bellioeve
Ner e that peliltioner through 1ts Preslident, M. Wilson
Ko, ftad Caken oirdifary care o His busitigss CUitCet s
(Bev. 3[u] of Rule 131 of the Reviced Rulews of Couwi ),
eopeclally in applying fur i Impuoi b duthoraty.,
Petitioner, thius, is  simply complying Wwilh Lhe  lmport
procedut es normally altendant tu its  businessw of
tMpuibany textile produclbys.,

Moreover, the oleps taken by the shipping weyent Lo
gllTecl the necessary curtecbion i Lhe GLll of Lading and
Litward Forelign Mgnifewtl should have lbeen appreciated wilh
greater weight Lhaon the general Liofeience art ived ol by
Lhwe respundent Lhat Lhe naming ol Lhe vonwlgnese wad nob o
case of  inadvertence. We note that the teohnloal

desuriplion ol Lhe  csubjecl shipmenl wppeariing o the  ClY

and Lhe Boll of Ladiing are wxaully Liig same excepl ot
Lhe name of Lhe consiygnee (C&he. "D and "L, PR, LE-78,

CTA 1oc., tewpeuvbively). Right before iile eyew, lLowever,
b 1

Peepuiident »ULLL feiused Lo heed Che sbtalementie of the

shiipping agent Lhat there wase o mistake 1n the daming of

Lite Cuituslynagy . Thus, o Mei o Miwbake, Lakheit as simply
Lhat, cunnol be considervd asv Traudulent Littent, more su,
/ fi?
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oI Lhe wvotitze  of Lhe subject  Lwpoirbabtioin ol appeacs

clearly Lhab cuch mislake (3 boeilny correctod.
Furthermore, respondent Lo wavillaling. e S0U-CR
13

should have beein yglven Ui sbiongeel probative Welght 1

clarifying the lwssue  ofbf wito 1s Uhe teal cvoitulygiiee Lo Lhe

vawe ol bai. Tiie S0 Lle Uhe affer egoe wl Lhe teuwpondenl
whett it comes Lo pre-inwpection of shipment destined it
rmportaticn inlo Lhe Philippines Foon «ll countt les. 1t
Lahes 1nlo wonsiderastion sucit mublbers as  fegaids  Che

yuulily, guaiilely, price, dullieble walue, verifivaeblioir of

Customs aind furitt Code Class.iiicaltion and verilficallon
of Lariti Peates of Lpot ted yoods prLot to ohiepment Lo

Uhe Philipplies (Customs HMemorandum to. G2 32 [L1l.L  and

410, Yel, tespoindent elecled Lo diwsreyaerd Lhe  cuiileirle
of the CRF neming  Agfho, Iouv., as  Lhe consliginee of Lhe

subject shiipmeinl,

Lawlly, pebilioner eapivssed 1Ls willlilyitess Lo puay
Lite  highet dutiegs and Lawes ilmposed  on L subject
shiepment ww dndicated 1o the CRF. Thie ghnould  have bewi
getepbed by Lhe respoident, From the wvery wlairl up Lo
Live e, pelibioner frad beein  Cconsisbenl 1l 1l

actualions. 1t applied for an I[mporl fulhor ity wilth thue
Cettbtal Ganh of the Pholippines which aubthorlity Wao Uwed

Ly  the 565 Linomaklng  the fiectessary pie-inspeclion aind

Lwsulng the CRIE. It underlouvk Pemedial measures Lo aweind
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L
the Cwoasiyitee  on Lhe Bill of
MeinLFesl  whei  flie shippel
manifecled Lo pay tLhe cuite
yuverintenl stands Lo louse nuth
venlly alleviated tLhe problem

Ladiivg  and Iiiward Forelyi
made o mislalie. Lt Litwii
cb Caxew and dubies. fe
Ity Reopuindenl could have

besebting Lhe petitione: .

UnnfTortunately, respond2nl  wWas ool cguaeld Lo Lhe  uvecasiui
an demanded Ly 10,

Uiy Lhe second flinding  of e respuitdent that
titvesUigalluils made by cilu Ui Lio address Gl
ihcorporatiovit papeirs of G.0. Gurmeonts, Iic. with Lite LEC
show yuesbionable prlebeitce, We belileve Uhal Pespunden b
Le dewvialliny foom  the Lriuth. Urwne s owit adiiluwioig
cespondent  conducvted Lihwesbligations on G.Q, Catienln,
Inc. 's  dncoirporalion papet o, He Jdid ot say Lhal  bLhe
latte: vorpotatbion had 1o papers eoind  ULhal 1T was 1ol
reglotered withh Lhe SEC. It Tavt, tvopundenl Lipliedly
st bbed Lhal God. Garmenls, ITie., iw dotuyle lered Gt
entuling  curpuration when rbL zowuyht  to  loocablu Live
Cotpuration  urn the glwven addi ves prouvided i Lty
thcurporabivi papets.

Thie dwer tvw o of hardoiiips  befalling pelitioviner wtemmed
vitrtylitally i om the Llofoutmabion gubbor ed by Lhe
Fespoitdennt from hiis  CILD aygenls Lhoetl wimply buocavse G4
Garments, Laoo. canitob be Lovated o Lho givel gddt 25,

ctyou, LbL Wau inesrslent. The

5 v . N | )
vonulis ol § eweuiied
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dddicny of Lo ot s, INTEVN Wt b
it b deleimined, colld that SF
[FEVE RN RN Wy
" The addiress o Lhe BLLL of Lading (8L) [
fodd Lecoultu Stieet, Uinwvndo, Meritl e
Wi the S.E.C. sddress ot bhe Go 0.
Gutents, Live, Lt #9555 Muelle U
Baiico Placioinal Shieel, Banontdu,
Manlla bubt L'« ot Lhe wame building.
Mie building  fas Lwo enbrance o] uilte
el L iouat v H 2 Lowulla Slitewl,
Binmondo, Maniluy and a b Lire bacl 1w
#1355 Muellse de Lunco Mevionael Sireebl,
Seitundo, Mol la. 1 Chaah Lite
Pepl esenlabllve of  the Buieau uf
Cusboms did ot explore  nuce gcked L
guard G vl Lugler ed uw Lu Lite
whaoireaboul uf e vfrice.® (ToM,
Hearing of March 4, 12326, pp. S0 -51)
Verdly, deospundent’s lTusuuooee ol Warcanl ol Sellourwe
wild Debeoblon and the Torloellure ordet Loeled aygealne b Lhe
sUbjeel  whipment which were origlowlly  bLDawed o Lire

alleged ingaistence of G.¢. Garmenbe, Llive., {(wdinitied by

Pespundeilh Lo s Answer, pat . S, P U, UTH reuw.) Dot
Lire Lmprint  of arbltrarinecss aind deseeowve to be ol Lchon
dowil aw Laching wufticrenl basioe Lit fuch wand 1 law.
Thaitdly, Prupwitden dvers  Uhat the lony Lime
titerval bebween Lhe wrolval ol Lhe gouods  and Lite reguest
Foc amendmenl of the D11l ol Luadiig  aitd Ioward  Poielygn
Maniteol as  well o s Ll belween  the rceguedt fut
amenduieitl  and peliltloner ' s IntervenbLloon  we olalwant ol
the goods  weie llever  explained duriing the hearings

Couitduc ted by s duiwal,
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Taken as is, the preceding assertion of
is without probative wvalue. It doe
demonstrate any specific act or
pelitivite: tiral vail be cuito Liued
dwoeplion. What LT there woire deloye

wio Liie glUluendant Lu Live subjeo

Papel s

failure Lo  explaln Lhils In Lhe

Prewsoineble yround Lo bell

ol

commi tled?y What W gt 5

Pespundenl’s inclination I vunguilily

respondent

S not purport to
omission of the
de iauyght Wi Li
in UThe pruvessing

L elilpment? Pouwvw

Medrinygs mean Ll

eve Lhal Fraud  aw

vy al Lt L

WP Ldtmisws and

suUsplicions o o mere Jelay Withoul aoy cvredible  bLachiling
of ftucte.

Lawlly, rvepondeal oweis  Lhal Lhe lelisi of  wWalwer,
dated Tebidary 11, 1923, of Mr. John dofn Batllin, Maiayer
of .. Gaimern Lo, Ivic., aitd e Duatd BResoldbiuin,
pabltying the waiwver, Were both dubious and  yuestionable
an Lo the silynalure of Mr. Garlin which 1o found tu  be
ot ldentival noie vlosely wimelase Luw  cach olher 1 wald
documenty.

Fiv et of dil, 1boiu poantaed wibl 1 Lhe declasion u
Lhe vespondent Lhal  Lhe lettetr ol walver, dabted Febiuary
11, 1893, wuo swpurlods (p. 4, Ueciuviovn of Dewspoideal;, p.
99, CiA Pl ). Howewvet, Lie aUbLbieinibict by i Jide
exvoubioin of tLthe Board Resolutivin (Exit. "HY, o p. 73, CTA
PG, ) Hawn ol Leen duubled.

F
/)
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petitioner or G. Q. Garments, Inc., which can be deemed

as violative of said Section 2530 (l1)- 3, 4 and 5.
Prescinding from the above, We would like to make a

restatement of the pertinent portions of our decision in

CTA Case No. 4449, promulgated on May 27, 1993, entitled

*“Nusselts Industries Corporation vs. Commissioner of

Customs”, which we firmly believe respondent and his
District Collector has lost sight of in the way they

handled petitioner's case & qguo, to quote:

"It is not too much to point out that it
is an elementary rule 1in procedure that a
decision of the Collector of Customs just like
that of a judge (or a person or a body lawfully
authotized to 1issue decisions) must be in
Wwriting personally, independently, and directly
prepared by him (Sec. 1, Rule 36, Revised Rules
of Court). For the Commissioner to summarily
dismiss or overturn whatever recommendations
and dictate the Collector of Customs to decide
whatever is in conformity to his whims and

caprices 1is a blatant usurpation of the
latter's powers under Section 2312 of the
Revised Tariff and Customs Code. The

Commissioner cannot hide under the cloak of
exercising the power of supervision and control
over his subordinates for it will render the

doctrine of exhaustion of administrative
remedies and due process for naught. The
palpably flagrant anomaly of the Commissioner
of Customs reviewing the decision of the

Collector of Customs, (which actually was that
of the former) is a mockery of administrative
justice. In order that the review of the
decision of a subordinate officet might not
turn out to be farce, must perforce not dictate
f1is own wview on the officer whose decision is
under his review; otherwise, there could be no
real review of the case. The decision of the
reviewing officer would be a biased wview...
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(see related <case of Zambales Chromite Mining
Co., et. al. wvs. Gozon, G.R. No. L-49711,
November 7, 1879). In such case, needless to
say, the appeal becomes a useless formality.
It is reduced to an idle ceremony. There would
thus be a denial of procedural due process (New
Filipino Maritime Agencies, Inc. wvs. Rivera, L-

45359-60, June 15, 1878). Hence, in the
interest of Justice and fair play, this
practice of the Commissioner dictating his

Collector what o decide must be stopped.

Aryway, he can affirm or deny the decision of

his subordinate Collector when the proper time

comes as provided wunder Section 2313 of the

Revised Tariff and Customs Code." (ltalics

spupplied.)

WHEREFORE, in view of the foregoing premises, e
instant Petition for Review is hereby GRANTED

\

Accordingly, the decision of the respondent in Customs\
Case No. 94-017, dated August 25, 1995, affirming the
decision of the MICP Collector, dated September 5, 19894,
which decreed the forfeiture of the subject shipments in
favor of the government, is hereby REVERSED and SET
ASIDE. Respondent 1is hereby ORDERED to effect the

immediate RELEASE of the subject shipment of goods in

favor of the petitioner. No costs.

SO ORDERED.

A

RAMON 0. DE VEY
Associate Judg

I CONCUR:

Clﬁ&lﬁ‘“zv
ERNESTO D. ACOST

Presiding Judge
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