REPUBLIC OF THE PHILIPPINES
COURT O AX APPEALS

REPUBLIC OF THE PHILIPPINES, q(“’
Plaintiff, \
MANILA CIVIL
- V@YSsSus = CASE NO, 22366

DOMINADOR P, GANLAS, and
MANILA PENCIL COMPANY, as
SUCCESSOR OF THE PHILIPPINE
CONSOLIDATED FREIGHT LINES, ING.,
Defendants,
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DECIS ION

This is an actien filed by the Republic of the
Philippines for the céiloetion of income taxes for
the fiscal years 1947, 1948, 1949 and 195] allegedly
due from the defendants Deminador P, Canlas and Manila

Pencil <Company as successor of the Philippine Conso-
lidated Freight Lines, Inc, The case was originally
filed with the Court of First Instance of Manila on
March 23, 1954 prier to the creatien of the Court ef
Tax Appeals and was remanded to this Ceurt for final
determinatien pursuant to Sectien 22 of Republic Act
Ne. 1125, ‘

Before the case was remanded te this Ceurt by
the Coeurt of First Instance of Manila, the defendants,
thru counsel, moved for the dismissal of the case on
the grounds of lack of jurisdiction and prescriptions
of action, Without reselving the said motion in one
way or another; the Court ef First Instance of Manila
in an order dated September 27, 1954 remanded the case
to this Court for final disposition,
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The issue of prescriptien, net being indubitable
and invelving as it does questions eof facts, this Court,
in its resolution of December 1, 1954, denied the me-
tion te dismiss in the jinterim witheut prejudice te its
consideration tegether with the other issues thereof
in the final dispesition eof the case and required the
defendants te answer plaintiff's cemplaint.

After all the issues have been joined with the
filing ef defendants' answer, the case was set for hear-
ing en the merits te which the parties agreed te subait
the matter fer decision en all issues based on the fel~
lowing stipulation ef facts:

*1. That the PLAINTIFF is a pelitical
entity with capacity te tucl while DEFENDANT,
Deminader P. Canlas, is a Filipine citizen,
of legal age, with office and pestal address
at corner Rizal Avenue Extensien and Lan~
zones Reoad, Malaben, Rizal, and the defen-
dant, Manila Pencil Company, successor in
interest of the Philigpina éonsolidated
Freight Lines, Inc., is a corporation duly
erganized and existing under and by virtue
of the laws of the Philippines and with ef-
fice and postal address at Malabon, Rizal;

®2. That on April 14, 1951, Deminador
P, Caplas acquired by purchase all the trans-
portation equipments as well as the franchise
of the 'Philippine Conselidated Freight Lines,
i:c.‘ te operate within the Clark Field Air
sej

®3. That pursuant te the records of
the Securities and Exchange Commission,
the 'Manila Pencil Cempany', is the suc-
cessor of the 'Philippine Conselidated
Freight Lines, Inc.', with Doeminader P,
Canlas as President and General Manager;

*4, That the 'Manila Penci] Cempany*
assumed all ebligatiens that the *Philippine
Censelidatdd Freight Lines, Inc.' had with
third persons in connectien with its past
eperation;
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*5. That during the fiscal years ended
August 31, 1947, August 31, 1948, August 31,
1949 and August 31, 1951, the DEFENDANT,
*Philippine Consclidated Freight Lines, In¢.?,
eoperated a freight and cargo as well as passen~-
ger bus service within the Clark Field Area,

8 United States Military Base, by virtue of
Licenses issued in its fwver by the Philippine-
lintzgs Command (Philrycomy, an instrumentality
of United States Army in the Philippines
and the income was derived exclusively from

the eperation ef such services within the Clark
Field Air Basej

®6,. That the DEFENDANT, *Manila Pencil
Company®, thru i{ts predecessor, the '"Philip-
pine Consolidated Freight Lines, Inc,* filed
income tax returns for the fiscal years ending
August 31, 1947, August 31, 1948, August 31
1949 and Kngust 31, 1951, on November 28, 1547,
December 15, 1948, December 31, 1949 and Decem-
ber 31, 1951, respectively, shewing income
taxes due in the sums of #4,285,74, #21,733.66,
£7,933.57 and #3,332,00, respectivelyy

*“7. That the said income taxes were as~
sessed by the Cellector of Internal Revenue
under Income Tax Assessment Nos., A-90230-47,
dated Deicember 1, 1947, A-123327-48, dated
January 3, 1949, A-120361-49, dated January 9,
1950, 43 AC-18-51, dated January 17, 1952,
and deficlency ingome tax for fiscal year end~
ing December 31,1947, under Assessment Ne,
A=-120597-48/47, dated March 31, 1949, in the
amount of 51.0a4.97;

"8, That the DEFENDANT, ‘Manila Pencil
Company' paid the sum of #4,000,00 as part
payment eof the income tax due for 1947;

*9, That the DEFENDANT, *Manila Pencil
C-pﬁy’ has filed a bend, AISCO Bond Ne, 3419,
issued by the 'Associated Insurance and Sureiy Co.
dnd,', under which DEFENDANT is to pay monthl
the sum of #391.70, until the whole sum is paid,
teo avoid distraint of its properties by the
PLAINTIFF for failure to pay the amount of
£3,332.00 income tax assessment issued against
the DEFENDANT for the year 1951;

"}0. That the DEFENDANT, "Manila Pencil

Compapy'!, paid the sum of #3,526,47 on said
bond as follows:

Date of Payment Q.R, Ne. Amounts Paid

March 3, 1954 451541 F 391.79
April 30, 1954 456324 391,79
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May 26, 19%4 418352 391.79
June ], 1954 518507 391.79
July 13, 1954 1005457 391.79
Octeber 12, 1954 329158 391,79
January 20, 1955 522632 391,79
Nevember %5,_ 1954 529802 391.79
March 3, 1955 543478 291,79

$3,526,47
o

. "1l. That on the basis of a decision of
the Dgflrtnoat of Finance, PLAINTIFF on Sept-
ember 15, 19593, cancelled the income tax as-
sessment notices referred to in paragraph 7

inst the 'Philippine Consolidated Freight
Lines, Inc.', on the greund that it is within
the exemption granted by the Military Bases
:arecment between the United States and the

ilippines which decision was, however, sub-
Joct to the review by the Board of Tax Appeals;

"12, That the decision eof the PLAINTIFF
mentioned in the preceding paregraph was fore-
warded to the Board of Tax Appeals for review
on September 15, 1933; -

®13, That the said decisien cancelling
the agsessments was reversed by the Board of
Tax A 1s by resolution (Tax Appeal Wo. 136),
dated November 2, 1953, copy of which resolu-
tion was received b PLAINTYFF on December 2
1953, and by counsel for Defendants on Dec euber
24, 1953

*14, That pursuant te the Resolution ef
the Board of Tax Appeals, FLAINTIFF, on Feb-
ruary 6, 1954, demanded payment of the income
tax assessments mentioned paragraph 7 of
this Stipulation from the 'Philippine Consoli-
dated Fregght Lines, Inc.'; .

®*15. That upon DEFENDANT'S failure t® pay
the afore-mentioned income tax liabilities,
PLAINTEFF flled in the Court of First Instance
of Manila, on March 23, 1954, a complaint for
its collection (Civil Case ilo, 22366); and

%16, That the parties reserve to them~-
selves the right to subwit additdéonal evi=-
deaces, oral as well as documentary."
As may be gathered from the stipulation of facts

as well as the memorandum of the parties, this case re~

volves mainly en two fundamental issuess
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1, Whether eor net the defendants, as successors
in interest of the Philippine Consolidated Freight
Lines, Inc, are exempt from the payment ef income tax
on income derived frem the operation of freight and
passenger bus service within the Clark Field Air Base,
@ United States Military Base, under the previsdens
of Article XVIII ef the Philippine-United States Bases
Agreement; and

2. Assuming that the defendants are net exempt
frem the income tax, whether or net the cellection of
the income tax from the defendants by the plaintiff
for the fiscal years 1947 and 1948 has prescribed un-
der Section 331 of the Natienal Internal Revenue Code
in relatien te Section 332 (¢) thereof.

Relative te the first issue, the defendants
herein contend that they are net subject te the pay-
ment of income tax on the inceme realized by them frem
the operation of the Clark Field Bus Line. They base
their claim en Article XVIII of the Philippine-lnited
States Bases Agreement, which reads #s follows:

*"SALES AND SERVICES WITHIN THE BASES
*"l, It is mutually ed that the

United States shall heve the right to esta-

bklish on bases free of all licenses, fees,

sales, excise or ether texes, or impests;

Government agencies,including exchanges

messes and secial cilba, for the exclusive

use of the United States military forces

and authorized civilian personnel and their

families. The Merchandise or services seld

or dispensed hxusuch agencies shall be free

of all taxes, duties and inspection by the

Philippine authorities., Administrative mea-

sure shall be taken by the apprepriate su=~

thorities of the United States te prevent the

resale of goods which are seld under the
provisions of this Article te persons net
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entitled te buy E:ods at such agencies,
and, generally, prevent abuses of the
R:' es granted under this Article.
re shall be cooperation between such
:::m:lths and the Philippines te this
®2. Except as may be provided im an
other agreement, mo person shall habi -
ly render any professional services in a
base except or for the United States or te
or fer the persens mentioned in the preced-
ing aragraph, No bus#fess shall be esta-
bl d in a base, it being understeed that
the Geovernment agencies mentiened in the pre=
ceding paragraph shall met be regarded as
siness fer the purpese of this Article,.”
43 0. G. Ne. 3' p. 1020 at 1028«-1029) =1
The defendants claim that they are “cencessien-
aires” in contemplation of the aforecited article and
as such are entitled te the exemption granted therein.
They predicate their sthd on Opiniens Ne. 64 and 195,
series of 1952, of the Secretary of Justice wherein it
was held that the licenses granted te the defendants
come within the term “cencession®, The plaintiff, en
the other hand, does net dispute the fact that the
transportation facilities operated by the defendants
constitute 2 service eor & concession and as such are
free of the taxes enumerated in Article XVIII of the
Philippine~United States Bases Agreement., Plaintiff,
however, contends that the exemptien granted therein
does net extend te the payment ef inceome taxes levied
or collected on the income, gains or prefits earned er
made by such concessionaires within the base,
In B.T.A, Case No, 178 entitled *"The Manila Pen-
cil Cempany, as successor in interest of the Philip~-
pine Conselidated Freight Lines, Imc., Petitioner vs,

J. Antenie Araneta, as Collector of Internal Revenue,
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Respondent® we held that under Article XVIII of the
Philippine-Uniied States Bases Agreement, a U. S,
Army concessionaire at Clark Field Air Base ls ex-
empt from the contracter's fixed and percentage taxes.
However, the question as te whether or net income
taxes are included in the exemptien under said Artie
¢cle of the agreement was net raised in that case and
it is enly mow that this Court is called upen te de~
cide this issue.
The defunct Beard eof Tax Appeals, however, im
Tax Appeal Me., 145 entitled "In re claim for refund
of fixed amnual, percentage and income taxes, Sergie
Naguiat, Petitiener", invelving similar fecis had ec-
casion te pass uwpen this issue squarely helding thats
*The income tax of the operater is net
included in the exemption provided fer in
the military base agreement, The lucome tax
is a tax en individual citizens er residents,
in accordance with Sectien 21 of the Tax Cede,
It is net a tax on services rendered in the
military base as ¢ lated in the militar{
base agreement afor « It is a persona)
tax imposed by law for am individual resideant
of the Philippines. As a preof that said ex-
emptien is limited in its scope 1s the fact
that in paragraph 2 ef the contract signed by
the Comnanding Officer ef the base and Mr,
Naguiat, it prevides that the ator as-
suneés complete liability fer all taxes, 1i-
censes and incomes of operater.”
We fully agree and adept as our ewn the above ruling of
the defunct Beard ef Tax Appeals and fer further ¢lari-
fication and emphasis, we would like te add semething
nore.
) /A casual reading eof the contreversial article
brings te our attention seme significant facts by which

we can readily see that defandants? stand is difficult
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te sustain., First and foremost is the fact that
Article XVIIi of the Phllippine~United States Bases .
Agreement 1s entitled "Sales and Services Within the
Bases®, while income taxes are treated in Article XIX
of said agreement. Moreover, paragraph 1 ef Article
XVIII enumerates the taxes from which burden the
-agencies or concessions within the bases are te be

exempted, te wit: licenses, fees, sales, exgise or

ether taxes, or jmpesis. The provision goes on te
mention “"merchandise or services sold or dispensed by

such agencies te be free of all texes, duties and ins-
pectioen by the Fhilippine autheritles.®” In this res-
pect, it is significant indeed te note that the exemp~
tien accorded lecal concessienaires eperating within
U. 8. Army and Naval Bases in the Philippines heleng
te that class of taxes usuzlly impesed on the enjoy=-
ment of privileges or the pursuit of a business or eccu-
patien. Newhere in said paragraph of Article XVIII is
there any mention of income tax, which is a tax on
net income and mot & tax on merchandise or service.
The defendants claim that inceme tex partakes
of the nature of an gxcise tax and therefore falls
within the scope of the exemption in said paragraph
and article which specifically mentiens gxcise fax as
included therein.” The defendants have found suppert
ia this ceatentlon en some American cases wherein it
was held that an income tax is 2an excise tax and not
a tax on property. Hewever, the defendants seem te
have everleosked the fact that these rulings were pre-
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mised en a comparisen of direct and indirect iaxns
and on taxes on property in contra-distinction with
excise taxes. "Excise" as used in Article XVIII ef
the Philippine-United States Bases Agreement contem=
plates taxes impesed on the perfermance of an act,
engagement in eccupatien, eor enjoyment eof privilege,
including eperatien eof meter vehicles en public high-
ways. (State vs. Fields, Ohie App. 35 N.E. Ed 744,
147.£¢s1n one American case, the line ef demarcatien
between t;’ two taxes was drawn thuss

.

An excise tax is an indirect charge
fer the privilege of fellowing an eccupa-

T
SR % LT e,
TR Rt gt K ko w0
. 262 F, 188, 190.)
¢ Mereover, an income tax is ene imposed en indivi-
duals while an excise tax is one ilmpoesed on geeds,
right er property. An inceme tax is one which relates
to ihe preduct or inceme from property or from business
pursuits. It hes been defined as a tax on the yearly
profits arising frem proeperty, professions, trades or
eoffices or as a tax on a person's income, emeluments,
profits and the like, or the excess thereof over a
certain amount. (Werds & Phrases, Vel. 15 A, p. 159.1,5
While an excise tax is a tax imposed on the manufahtufg,
sale, or consumption ef commedities within the ceuntry,
en licenses te pursue certain occupations, and on cerp-
erate privileges. (Vinup v, City ef Seattle, 120 P,

2d 464, 465, 11 Wash, 2d 630).



DECISION ~ MANILA
CIVIL CASE NO, 22366

-

-10-

Farthermore, the exemptions from the payment of
income tax are treated in Article XII of the'Philippine-
United Stagzs Bases Agreement; which reads:

®INTERNAL REVENUE TAX EXEMPTION

*(1) No member of the United States
Armed Forces except Filipino ¢itizens, serv-
ing in the Philippines in connection with
the bases and residing in the Philippines
by reason cnli of such service, or his de-
pendents, shall be liable to pay income tax
in the Philippines except in respect of
income derived from Philippine sources.

*{2) No national of the United States
sc:vigg in the Philippines in ¢onnectioen
with the constructien, maintemsance, opera-
tion or defense of the bases and residing
in the Philippines by reason only of such
employment er his speuse and miner children
and dependent parents of eilther spouse,
shall liable to pay inceme tax in the
Philippines excift in respect of ingome
derived from Philippine sources er sources
other than the United States,

*(3) No person referred to in paragraphs
]l and_2 of this said Article shall be liable
to p;g the government or local autherities of
the Philippines any poll or residence tax,
or any impost or export duties, or any other
tax on perseonal property imported for his ewn
use grcvided, that private owned vehicles
shall be subject to payment of the follewing
enly: when certified as heing used for mili-
tlrz purposes by appropriate United States
autherities, the normal license plate feej
otherwise,the nermal license plate and regis~
tration fees; .

*(4) No natienal of the United States, or
¢orporation erganized under the law of the
United States, resident in the United states,
shall be liable to pay income tax in the Phile
ippines in respect of any profits derived under
a cbntract made in the United States with the
Gevernment of the United States in connection
with the construction, maintenance, epesatien
snd defense of the bases, or any tax im the
nature of a license in respect of any servige
or work for the United States in connectien
with the constructien, wmaintenance, operatien
and defense of the bases.*
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From the above quoted article one would readily
see that the exemptien from income tax may be invoked
only by the felleowings (1) members ef the United
States Army whe are net Filipines; (2) natienals ef
the United Statesj and (3) cerperatiens erganized in
and residents of the United States. Obvieusly, the
defendants herein are net ameng these exempted from
the payment ef income tax. As a matter of fact, they
are expressly excepted from the exemptien in para-
greph 1 of Artic le XiII which reads in part as fellowss
®*Ne member of the United States Armed Feorces gxcept
Eilicine citizens, serving in the Philippines in ¢on-
nection with the bases x x x x shall be liable
te pay income tax in the ihilippincs X B X X ."

Qbviously, if the exemption was intended te be
applicable beth te American and Filipino cencessienaires
within the base, the treaty would undoubtedly have so
stated in ne uncertain terms and would net have made
the exceptien. In erder that such income in questien
may be considered exempt frem the tax, the law must
se clearly and definitely previde. It cannot simply
be inferred therefrem, We find ne justificatien im
increasing the scope of the exemption beyond that
which the Philippine-United States Bases Agreement
intended to cover, "Exemptiens frem taxatien are
highly disfavered in law; and he whe claims an exemp-
tien must be able to justify his eiaim by the clearest
grant of organic er statute law., An exemptien frem
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the commen burden cannet be permitted te exist uwpen
vague implicatien.® (Asiatic Petroleum Co. vs. Lanes
49 Phil, 466-473; see alse House vs, Posadas 53 Phil,
3383 Gov't of the Philippines vs. Mente de Piledad

35 Phil. 338.).

The second issue calls for the applicatien and
interpretatioen of sections 331 and 332 of the Natienal
Internal Revenue Code the pertiment pertiegsef which
read as follows:

“Sec., 331. Peried of limitatiem upon
assesguent and collection, Except as pro=-
vided in the succeeding section, internal
revenue taxes shall be agssessed within five
years after the return was filed, and no
progeeding in court without assessment for the
collection of such taxes shall be begun after
the expiration ef such peried, x x x x

*Sec. 332, Exceptions as to peried of
limitatien of assessment amd collectien eof
taxes.- X x x x =x

*{c) Where the assessment of any in~
tttaa% revenue tax has been made within the
eriod of limitation above prescribed such

may be collected by distraint and levy
or by a proceeding in ¢ouxrt, but enly if be-
gun tl) within five rtars after the assess-
ment of the tax, or {2
tien of hn{ pnricd for cellection agreed
upen in writing by the Collecter of Internal
Revenue and the taxpayer before the expira-
tien of such five-year peried, The paried
$0 agreed may be extended by acquzgt
l?r‘ll.nts writ ing wmade before the expira-
tion of the peried previeusly agreed upou."

It is agreed botween the parties that the income
tax returns ef the Philippine Censelidated Freight
Lines, Inc, were filed and assessed on the following

) prier to the expira-

dates:
il o ol Y S

Aug, 31, 1947 Nev, 28, 1947 /Dac. O}, 1947 2 4,285,74
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Aug. 31, 1947 (Déficiency Tax)Mar, 31, 1949 ® 1,084.97
. ® 1948 Dec, 15, 1948 Jan. 3, 1949 2]1,733.66
1949 Dec. 31, 1949 Jan. 9, 1950 7,933.57

1951 Dee¢. 11,1951 Jan. 17, 1952 3,332.00

a
an
L ]

-

- It is claimed by defendants that the right ef the
government te collect income taxes for the fiscal years
1947 and 1948 has already prescribed and there sheuld
be ne lenger any deficiency therefor. Plaimt iff on the
other hand centends that the collectien ef such taxes
is still within the five (5) year prescriptive peried
for the collection of the tax invoking:. in this instance
the provisiens ef Section 332 (¢) of the Tax Code, cited
abeve. To buttress its stand, plaintiff further ine
vokes Section 333 of the same Cede which prevides fer
the suspensien of the peried of limitatien provided in
Sections 331 and 332 thereof and argues that during
the administrative review eof this case by the beard of
Tax Appeals, from September 15, 1953 to December 24,
1953 or a peried of three (3) menths and aine (9) days,
the peried of prescriptien te collect the tax was
suspended and should be deducted from the five (5)
year perioed. The plaintiff relies on the commentaries
of Nr. Formilleza on Sectien 333. We quote:

*In case a taxpayer appeals the assess~
ment ¢f the Collector of Internal Revenue to
the Secretary of Finance, and from the Secre-~
tary of Finance to the Président, the Collec~
tor of Internal Revenue is prohibited frem
beginning distraint and levy of taxes and
during said peried the running of the sta=-
tute should be suspended.," ' (Commentaries
and Jurisprudence on the National Internal
Revenue Code, Vol. II, p. 965.)
On the other hand, the defendants contend that

the . right ef the plaintiff te collect said taxes has

ik A o
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already prescribed, since mere than five (5) years
have elapsed frem the date of assessment te the date
of coellectien.

We contur with defendants in regard te twe items.
Computing the peried frem the date of assessment te
the date when the present action fer cellection was
filed en March 23, 1954, we find that the cellectien
of the tax assessed en December 1, 1947 has prescribed
as the same should have been made net later tham Dec~-
ember 1, 1952, The cellection ef the tax assessed en
January 3, 1949 has alse prescribed, the five-year
peried having expired en January 3, 1954. The argu=-
ment of plaintiff that the administrative review sus-
pended the ruaning ef the peried is ef ne mement. Sec-
tien 27 of Executive Order Ne. 401-A, series ef 1951,
providess

*Ne appeal takea te the Beard ef Tax
als from the decisien of the Collectex

T e e

distraint and/er sale of any praperty ¢

fax 11abilty 8% previded by sxisting lews.®

It 1s clear that the afere-cited section, did net
forbid the Collecter of Internal Revenue te proceed
with the collectien of a tax, either by distraint er
levy er by ceurt proceeding evea during the pendemcy
of the administrative review. Therefore, such admi-
nistrative preoceedings did net suspend the ruaning eof
the peried eof prescriptien for the coellection of the

tax im this case., We believe that this clear and unam-

ot
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biguous provisien of law should contrel in this in-
stance,

IN VIEW OF THE FOREGOING, we find the defen-
dants liable for the payment ef the sums eof #1,084,97,
£7,933.57, #3,332.00 corresponding to the deficiency
income tax assessment of March 3, 1949 and to the ine
come tax assessment of January 9, 1950 and January 17,
1952, respectively, and they are hereby ordered to pay
te the Cellector of Internal Revenue the said amounts,
together with the correspending surcharges and interests
as provided by law, With respect te the sums of
£4,285,74 and #21,733.66 assessed on December 1,1947
and January 3, 1949, respectively, the right of the
plaintiff te collect the same having p;oscribed, the
Cellecter of Internal Revenue is hereby eajoined frem
collecting said ameunts, With costs against defendants,

SO ORPERED,

banila, Philippines, June 16, 1956.

I CONCURs
ROMAN M, UMALI
Associate Judge

Presiding Judge MARIANO NABLE
inhibited himself.



