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RE?FRt.tC OF THE PHILlPPl~ES 
COURT OF TAX APPEA.LS 

QUEZON Cn'Y 

TEODORO VANOJ- substituted 
by Milagros H. Vafio , 

Petitioner, 

versus 

HON. MISAEL P. VERA, 
as the Commissioner of 
Internal Revenue , 

Respondent . 

X - - - - - - - - - - - X 

C. T.A. CASE NO . 2388 

D E C I S I 0 N 

This is an appeal from the decision of respondent 

holding the estate of the late Jose R. Vafio, represented 

by its administrator , Teodoro Vafio, liable for defi-

ciency estate and inheritance taxes, with interest and 

penalties. 

Jose R. Vafio, a resident of Cebu City, died 

testate on January 28 , 1950. On February 11, 1950, 

testamentary proceeding was filed with the Court of 

First Instance of Cebu City (Branch III), docketed as 

Special Proceeding No . 619-R, for the settlement of 

his estate . Subsequently, the Will of the deceased 

was probated and Teodoro Vafio was declared the sole 

heir and administrator of the estate . 

On March 5, 1969, respondent issued an assess­

ment against the estate of the late Jose R. Vafio, 

through the administrator, Teodoro Vafio, demanding 

payment of the amounts of ~115,936 . 32 and ¥252,686.32 
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as deficiency estate and inheritance taxes, inclusive 

of interest and penalties . On Aprtl 2, 1969, respondent 

filed with the probate• court a motion for allowance of 

said amounts . 

The administrator , in an undated letter which 

was received by the Bureau of Internal Revenue on 

April 8, 1969, protested the assessment and requested 

its cancellation or withdrawal based on the grounds: 

(1) that the assessment had already prescribed; (2) 

that the fair ~,-market value of the estate had been 

exaggerated; and (3) that the deductions from the gross 

estate had been understated . 

On June 18, 1969, the probate court declared 

itself without jurisdiction over respondent's claim for 

deficiency taxes and held in abeyance final action on 

the claim until the parties shall have taken appropriate 

action in the competent court . 

As a condition for the grant of reinvestigation 

of petitioner's protest, the Regional Director of 

Cebu City sent a letter to the Administrator requiring 

him to accomplish and submit, on or before July 23, 

1969 , a ttwaiver of the statute of limitation" with 

a warning that failure to submit th~ same would amount 
. 

to abandonment of his protest . In reply thereto, the 

Administrator, in a letter dated July 15, 1969 , com­

municated his refusal to sign the waiver of the 
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statute of limitat i ons at the same time requesting a 

ruling on his protest . On February 20, 19~0, peti­

tioner sent a letter to respondent reiterating his 

request for a ruling on his protest . Respondent, on 

September 21, 1971 , issued a warrant of distraint and 

levy against the estate of Jose R. Vafio, and , through 

the Regional Director of Cebu City, filed with the 

probate court on January 28, 1972, a motion to execute 

the said warrant . The instant petition for review 

was filed on February 10, 1972. 

The Administrator , Teodoro Vafio, died on February 

6, 1972 and his surviving spouse , Milagros Haager Vda . 

de Vafio, was appointed by the probate court as adminis­

tratrix to take over the administration of the estate . 

On March 17 , 1972, this Court granted the motion of 

Milagros H. Vafio to substitute for the petitioner in 

her capacity as administratrix of the estate of Jose 

R. Vafio , as well as that of an heir and/or as repre-
~ 

sentative for the heirs. 

Petitioner, during the hearing of this case, 

having manifested that she is no longer disputing the 

valuation of the estate and the deductions disallowed 

by the respondent , is submitting the case on the follow-

ing issues: 

1. Whether or not this Court has jurisdiction 

over the instant appeal; and 

2. vfuether or not the assessment for deficiency 
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estate and inheritance taxes has already prescribed . 

Respondent contends that this Court has no 

jurisdicti on to entertain this case because petitioner 

failed to appeal within 30 days from receipt of the 

appealable decision. It is respondent ' s position that 

the refusal of petitioner to accomplish and submit the 

waiver of the statute of limitations within the period 

fixed by the former amounts to a denial of the latter ' s 

protest which denial should be appealed to this Court 

within the period of 30 days , citing in support thereof 

the case of Republic v . Lim Tian Teng Sons & Co . , 

Inc ., G.R. No. L-21731, March 31 , 1966 , 16 SCRA 585. 

Petitioner , however , maintains that the appeal 

was timely made because it was filed within 30 days 

from January 28, 1972, the date of receipt of the war­

rant of distraint and levy which is claimed to be 

the appealable decision . 

Under Section 7 of Republic Act No . 1125, an 

assessment is not appealable . An assessment must first 

be contested or disputed by the taxpayer and the 

answer to, or the decision on , the protest is the one 

that is appealable as decision on a disputed assess ­

ment . (Comm. of Int . Rev . v . Villa , G.R. L-23988, 

Jan. 2 , 1968, 22 SCRA 3; St . Stephen's Ass. v. Coll . 

of Int . Rev . , G.R. No . L-11238 , Aug . 21 , 1958, 104 

Phil . 314. ) 

An assessment must, therefore, be formally con-



DECISI ON -
CT CASE NO . 2388 

5 

tested administratively before it can be appealed to 

the Court of Tax Appeals; otherwise, it may be dismissed 

~ nropriq by the Court . (Comm . of Int . Rev . v . 

Villa , supra . ) A motion for reconsideration of an 

assessment filed by a taxpayer: . .may be denied directly 

or indirectly. The institution of proceedings for 

distraint and levy or a suit for collection of the tax 

in a Court of First Instance, subsequent to a motion 

for reconsideration , is equivalent to a denial thereof 

and the taxpayer ' s remedy is to appeal to the Court 

of Tax Appeals within 30 days from notice of either . 

(See Hahn v . Comm. of Int . Rev . , CTl Case LRes .7 No . 1987, 

April 30, 1969; Algue, Inc . v . Comm . of Int . Rev . , C. T.A. 

Case No . 1620, Jan . 16 , 1960; Phil . Planters Invest . 

Co ., Inc . v. Comm. of Int . Rev ., C. T.A. Case No . 1266, 

Nov . 11, 1962; Auyong Hian v . Comm. of Int . Rev., C. T.A. 

Case LRes .7 No . 1449 , March 3, 1964. ) Likewise, the 

failure of a taxpayer to submit a written waiver of 

the statute of limitations within a specified period, as 

required by the Commissioner of Internal Revenue, as a 

condition for the granting of the request of the tax­

payer for reconsideration or reinvestigation amounts to 

a denial of such request, and the 30- day period for appeal 

to the Court of Tax Appeals starts to run from the expira­

tion of the period fixed for the filing of such waiver . 

(Republic v . Lim Tian Teng Sons & Co . , Inc ., supr§ . ) 
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In the present case, the assessment for deficiency 

estate and inperitance taxes was protested by peti­

tioner who requested its cancellation and withdrawal . 

In answer to said request, respondent wrote petitioner 

a letter consenting to the reinvestigation provided 

that a waiver of the statute of limitations was sub­

mitted on or before July 23, 1969. Petitioner wrote 

back and challenged the requirement for a written 

waiver of the prescriptive period because to do so 

would amount to a renunciation or his right to invoke 

the defense of prescription at the same time requesting 

a ruling on his protest . This was follOwed several 

months later by another letter reiterating the request 

for a ruling on his protest . On September 11, 1971, 

respondent issued a warrant of distraint and levy 

against the estate , which was received by petitioner's 

counsel on January 28 , 1972, and within 30 days from 

receipt thereof interposed an appeal to this Court . 1 

From the facts above recited, we are of the 

opinion that the issuance of the warrant of distraint 

and levy is the decision on the disputed assessment 

which is appealable to this Court . 

Petitioner categorically refused to accomplish 

the waiver of the statute of limitations on the ground 

1Petition for Review was sent by registered mail 
in Cebu City postmarked February 10, 1972, p . 35, CTA rec . 
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that such a waiver ~ould amount to a renunciation of 

his right to invoke the defense of prescription which 

was then already available to him. In other words, 

petitioner challenged or questioned the right of re­

spondent to impose as a condition for the grant of re­

investigation the waiver of the prescriptive period . 

This challenge made it imperative for respondent to 

render a decision on the disputed assessment and from 

his decision the recourse was to appeal to the Court 

of Tax Appeals pursuant to Section 7(1) of Republic 

Act No . 1125. 

• • • It should be pointed out, 
however, that when appellee received the 
assessment notice issued by the Collector 
of Internal Revenue on February 25, 1957, 
all he did was to send a letter through 
counsel on May 10, 1957 requesting a re­
investigation, to which he received a 
reply dated June 14, 1957, wherein he was 
asked to submit under oath specific 
grounds of his client's protest, to pay 
one- half of the amount and put up a bond 
for the rest . Nothi ng more was hearg 
!rom appellee thereafter until the present 
action for collection was filed . In other 
words , appellee f~iled to gispute the 
assessment effectiyelv, and the same there­
fore became final and properly collectibl~ 
by means of ordinary actiop. Had appellee 
complied with the conditions regyired of 
him bi th§ Bureau of Int§rnal Revenue in 
its l_tter of Jgne 14, 1_5?, or had he 
even challenged the validitY of those 
conditions , the assessment would have 
been a disputed one which the Gqllector 
of Internal Revenue would haV§ to decid~, 
and from his decislQP the recoprse would 

~~~~r~i~~ i~ ~~~t~~~~c~) , T~f ~~~~tiic 
Act No . 11~5 . As it was, appellee's 
failure to Q,ispute the assessment in the 
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manner prescribed by la\-t has barred his 
right to do so in the present case. 
(Republic v. Ledesma, L-18759, Feb. 28, 
1967, 19 SCRA 460; underlining supplied.) . 
The issuance of the warrant of distraint and levy 

on September 21, 1971, which was actually served on 

petitioner's counsel on January 28, 1972, is equivalent 

to a denial of petitioner's protest and, therefore, 

the decision on the disputed assessment was appealable 

within 30 days from January 28, 1972. (Hahn v. Corum. 

of Int. Rev., supra; Algue, Inc. v. Comm. of Int. 

Rev., supra; Phil. Planter's Invest. Co., Inc. v. Comm. 

of Int. Rev., supra.) Consequently, when petitioner 

sent by registered mail the petition for review on 

February 10, 1973, only thirteen (13) days of the 

prescribed period of 30 days had been consumed and, 

therefore, the appeal was filed on time. 

The Lim Tian Teng case cited by respondent in 

support of his stand is not applicable. In, the first 

place, the taxpayer in said case failed to dispute the 

assessment effectively as it failed to accomplish the 

waiver of the prescriptive period or challenged the 

validity of such a condition. In the case at bar, 

petitioner not only refused to sign the waiver but 

challenged such a requirement. In the second place, 

the sole issue involved in the Lim Tian Teng case was 

the correctness of the assessment; prescription as a 

defense was not raised in said case. As such, the 
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taxpayer therein had nothing to lose by accomplishing 

the waiver except to extend the period of prescription. 

As regards the second issue, it is claimed by 

petitioner that inasmuch as the estate and inheritance 

tax return was filed way back in August, 1959, and 

the assessment was issued only in March, 1969, or 

after the lapse of nearly 10 years, the Government's 

right to assess has already prescribed pursuant to 

Section 331 of the Revenue Code, which reads as follows: 

SEC. 331 . Period of limitation upon 
assessment and collection. -Except as 
provided in the succeeding section, in­
ternal revenue taxes shall be asseS§§d 
within five years after the return was 
filed, and no proceeding in court without 
assessment for the collection of such 
taxes shall be begun after expiration of 
such period. For the purposes of this 
section, a return filed before the last 
day prescribed by law for the filing 
thereof shall be considered as filed on 
such last day: Provided, That this 
limitation shall not apply to cases al­
ready investigated prior to the approval 
of this Code . (Underscoring supplied.) 

It is, hov1ever, the contention of respondent that 

the estate and inheritance tax return was filed only 

on July 7, 1966 so that the assessment issued on 

March 5, 1969 was made well within the 5-year prescrip­

tive period. 

Under Section 331 of the Revenue Code, supra, the 

tax or any deficiency thereof may be assessed within 

5 years from the date the return was due or was filed. 

There is no question that an estate and inheritance 
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tax return was filed for the estate of the late Jose R. 

Vafio; however , the same was not filed on the due date . 1 

The decisive question that must be resolved is , when 

was the return actually filed? Was it in August, 1959, 

as claimed by petitioner, or on July 7 , 1966, as in­

sisted by respondent? 

We are of the opinion that the records of this 

case sufficiently established the fact that the estate 

and inheritance tax return was actually filed on or 

before August 25, 1959 . 

. The evidence shows that the Administrator was 

issued on August 25 , 1959 , an 11Authority to Accept Pay­

ment 11 by the Chief of the Collection Branch, B. I .R. , 

Cebu City, authorizing the acceptance of the sums of 

· P-1 , 311 . 21 and ~3 , 739 . 41+, or a total of ~5,050 . 65, 

as payment for the estate and inheritance taxes due on 

the estate of the late Jose R. Vafio , including, among 

others , the compromise penalty of ~50 . 00 for l~te filing 

of the return . (Exhs . A, B & B- 1, pp . 74-76, C~ rec . ) 

Pursuant to said authority, the Administrator paid on 

the ' same date the sums of ~1,311 . 21 and ~3,739.44, or 

a total of ¥: 5,050. 65, as estate and inheritance taxes 

under Official Receipts Nos. 2467323 and 61765. (Exhs. 

1Under Sec . 93 , Revenue ·Code, the return must be 
filed within 6 months after the .decedent ' s death, but 
if judicial testamentary or intestate proceedt ng is 
instituted for the settlement of the estate prior to the 
expiration of such period , the return must be filed with­
in 12 months after the decedent's death. 
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C & D, pp. 76-77, CTA rec.) On July 7, 1966, the Ad­

ministrator requested tax clearance certificate in 

order to effect closure of the administration of the 

estate. In reply thereto, the Assistant Revenue Region­

al Director, in a letter dated August 26, 1966, cer­

tified that the estate and inheritance taxes due on the 

estate of the late Jose R. Vafio had been fully paid on 

August 25, 1959 in the total amount of ~5,050.65, in-

eluding, among others, the compromise penalty for late 
/ 

filing of the return. (Exh. ~~ , p. 78, CTA rec.) Like­

wise, in a letter dated January 17, 1968, the Chief, 

Assessment Branch of Revenue Region No. 13, Cebu City, 

in answer to the directiv~ of the Regional Director, 

submitted the finding that the corresponding assessment 

for estate and inheritance taxes including, among others, 

the cqmpromise penalty for late filing of the return, 

in the sums of ~1,311.21 and !!3,739.44, or a total of 

~5,05o.65, was paid on August 25, 1959 (p. 27, BIRr ec.). 

It is difficult to understand why the Administrator 

was given authority to pay, and the collecting officer 

to accept payment, of the estate and inheritance taxes 

on August 25, 1959, if no return had been previously 

filed. The law requires the filing of the estate and 

inheritance tax return before payment of the estate and 

inheritance taxes. (See Sees. 93 & 95, N.I.R.C.) That 

the estate and inheritance taxes were tendered and 
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accepted on August 25, 1959 is a clear indication that 

a return was filed prior to the time of payment . At 

any rate , the said authority contradicts respondent ' s 

assertion that no return was filed because- t-:under, ,' th~ heading 
11Schedulett it was typewritten on the blank spaces the 

amount of tax, interest, including , among others, a 

"compromise penalty for late filing" of the estate and 

inheritance tax return . Because of its significance 

in the resolution of the question at bar, we are re­

produci ng the said schedule: 

XXX 

BUREAU OF INTERNAL REVENUE 
Cebu City 

AUTHORITY TO ACCEPT PAYMe:NT 

XXX XXX 

(SCHEDULE ___ PARAGRAPH ___ (Assessment No . 
. (Demand No . __ _ 

Tax ••• inheritance tax • • • • •• ~1 , 923 . 79 

~ Surcharge • • • 
Surchar ge ••• 

• • • • • • • 
• • • • • • • 

Interest of .1% month~g ~terest 
from 1/28/52 to~/ __ /_9 

Compromise for late filing ••• 
Com., no notice of death ••• 

T o t a 1. 

• • 
• • 

• • 

¥1 , 7~0 . 65 o.oo 
15. 00 

(Exhs . B & B-1 , p . 75, CTA rec .; underscoring 
supplied . ) 

The aforesaid schedule was prepared by the Chief 

of the Collection Branch of Cebu City and when the 

ttcompr omise penalty" of ¥50 . 00 for late filing of the 
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return was collected , it is a conclusive evidence that 

a return was actually filed . For one thing , the Ad­

ministrator would not have consented to the payment 

thereof if no retur n was actually filed by him. The 

imposition of the compr omise penalty for late f i ling 

of the return is an admission that a return was filed . 

In fact , this was confirmed by no less than the Assistant 

Revenue Director and subsequently by the Chief of the 

Assessment Branch of Cebu City. 

Respondent leans heavily on the estate and in­

heritance tax return found in the B. I .R. records alleged­

ly filed on July -7 , 1966 . · (Exhs . 7 & 7-A, pp . 17-18, 

rec. ) An examination, however, of said return , more 

specifically, the stamp indicating _the filing thereof, 

reveals that the last two numbers representing the year 

of filing is not legible . The only legible portion is 

the month , day and fir st two numbers of the year , which 

reads: July 7, 19 __ • Another thing , the return (Exh. 

7) was subscribed on August 14, 1959 . It is highly 

inconceivable that a return which was subscribed and 

sworn to before the administering officer on August 14, 

1959 would be filed 7 years later, or on July 7, 1966. 

The more logical presumption is that it was subscribed 

before the administering officer in 1959 and filed in 

the same year . 

We are not unmindful of the rule that when the 

defense of prescription is invoked against an assess-
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assessment, the burden of proof is upon the taxpayer 

to show that the right to assess or collect the tax has 

already prescribed . In this case, it is incumbent upon 

petitioner to show when the return was filed . To our 

mind, petitioner has satisfactorily discharged this 

burden . The records of this case amply support the 

conclusion that the estate and inheritance tax return 

of the estate of the late Jose R. Vafio was filed on or 

before August 25, 1959, the date the taxes , interest 

and penalties were paid . Consequently, when respondent 

issued the assessment on March 5, 1969, nearly 10 years 

had already elapsed . Undoubtedly, the right to assess 

the estate and inheritance taxes in question has already 

prescribed . 

~mEREFORE , the decision appealed from is hereby 

reversed . Without pronouncement as to costs . 

SO ORDERED . 

Quezon City, June 3, 1975. 

I CONCUR: 

fw-~ "j_ ~-
R!MON L. AVANCENA 
Associate Judge 

~~.._..,../<L-~ 
ROVAN M. UMAL~ 

Presidi ng Judge 

Associate JUDGE ALVAREZ did not take part . 


