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pabitioner

prosentad its  evidence, and  on a
cuestion of law as to whether or not limestone dug

ot and prooc

2 into lime used in the prodoaction

of copper concentrat is subiect to

d valor

as a mineral or mineral prodoct,

T+ appears bthat:

a miring  ocorporation dely

i under and by wirtue of the

Lawes of thee Fhilippines, having its offi at M.

ciang Blodop. ., Avala Qvenue, Pl

arcraged primarily in the mining of coppers ore from

its mines

fAFTey e L Yoo A | LN I8} i LN 1S in R harrrio

eal Leoh Donm At

2% SOriano, Toledo, Frovince of

-

Cerbyr, and  reputedly the biggest copper mine  Ln

(t.sm ney PR Sy 1819, hearing 10/71/782.)
Footii Bioner wused the opan pit method  of

cligerimeg away the copper  ore  deposits. This

LN of  removing all surfacoe and Ltop materials

of  1imestone moil and prenes b

T e by into T he

COOE T O

found below. (L.s.n.,pp. 19-21.,

LO/1/8% pp. Le-17, 2/717/8%.)

IR Freatd Lioner

The owner aof the Land or

surface mights of the Biga Lime Quarry located in

crion

i Limestone ., (Fuhs. G-1, H,

T2
o

-
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LM e s PP |, 22, 24,

1008509 A as such Oowner , petitioner is  notb

1, curing The year covered in  this

CLE7E te 1975), to

A government permit to

chig oul the limestone. {Sen. L7, FLDL 48T Seo.

65, Consolidated Mines Acdministrative rder s

Posme.a, pp. 2124, 10717820

the  surface of  the Biga Lime

Chaarey ars deposit of  coppsr orea, and  to mine

t e

2 copper deposits, petitioner had to remove and

clig oubt the sweface materials of limestons, soll

and oo

of the limestone was

Apparently, mee

“toin Lher mires al though a small

T

R o B A

by petibtionsr as  a

. . . ! . .
flaotation agent  in the conversion of  the ocoppee

preaes b

it concentrates. i the hamis of the

jddenoe, the  Limestans  we

firast P by

petitionesr into Times and  the  1ime

ol eaana

ry o

cent, by ochemical reaction wilth water,

in the oconversion of the copper ore into copper

concentrate. The effooct of Lhe Time mixed with

to cawse bthe coppsr  mineral powder to

anid AL

ool the  uanwan bed we Tilke lime ancd

materials

. This waste at the bottom
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of the oonveyor w

Lhrown away a tailings while

e 1o

ting oopper  powder  was o acoumulated and

deied, known as coppes concentrate This was Lhe

i S

mineral Qe that wasm exported  to  Japan for

55 3.010] into CORPET cathodes an troaeds .

e

Froidantly, the lime o

not becoms  part of the

v at (E

. L Ji o btes.n., pe 16, 574781

Je 107178200

D s shown from the records, the limestone

processed into lime and wased as flotabtion agent was

FYER e Fremoy e T om e mines CONCEsslon of

" Fven ths A A

1)l waste and

provs ke, were Tefi  din the mines sile

0

Q% waste,

(tes=on., pp. 2 Fe 10182y p. by B/14781.0)

i The prdoe by petitioner of ke

limestone o

tdearye completely inside the

(ST R &

13

5100 . (t

Hafle g [Da £, 2R/8%: pp. 88,

1o/71/,8

=22, 10/

Y v And noabody purochased

the limestone o the lime manufactured from Lt

(hLes.Moy, [P AR RO VA AT RN SGeemingly., neither the

limestons nor Lhe prooes

seacl " limeY possessed marke

wa e, (hesmarmiey PR

pp. 7-8, 13-14,

B/14A/8 Exhs, I, D110

-

> A
‘j vﬁ

T
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7. The evidenos pe nted shows that for cost

seoun g and internal managemeant control,

patitionsr assigned "wost estimates” to each and

sbifiable activity or proce involved in

the mining  of coppear from blasting and digging and

hawling o o

ading for  export, Invariably, cost

L R R |

migned to the process of  digging away the
s face soll and waste s to the process of digging

ot the 1

crushing  and  pulwverizing

them, and  oconverting the mineral into exportable

to exporting  the concentrate.

from this as

ignment of cost estimate to the

(MR

af  producing lime from the limestone, that
petitioner established  that the “production cost"

of lime, during the period involved in this case,

e S (Exhs. A-d, D1, F-1 to

Losefay PP 714y DS14/81 P -

2DALT/ER pp. B8, 92978

Ta)

o

this prodoec of "limea'" that

paetitionsr wsed in computing the ad valorem tax of

F181,225.20 representing  tax on the lime, details

of which are as followss

z‘ -
br

r
e
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FLQE Ab _val.
T

Db Date

Faid

Ot 2 1-18-74 FLIEE765

Blovember
Decembher

Fee Db 2ELT7 A4 F

April 2l R, B60.,.82 T 17 A F1a4241 48
May " : Q0
Juryes " :

Jendee
Aunust "

o 18T A LEAZEER

Do toher 4ty
Movember "
December "

F

Januarsy lat o 9@.aR20. 6% Qo275 AW IEERE
Feabyiiary " 7 SEE, S0
Maroh "
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H

G i) 2l
Ml "

June "

TRl TR AOFROA) F

July o
Acpaest "
Septemhar

10275 4092472

.....

GArand Total

F.oo Un December 22, 1975, petitioner filed its

claim for tas credit  of the aforesaid =um  of

et bhat it paid as ad valorem tax. Since
no action was taken seasonably by respondent on the
claim, petitioner  filed its petition for review

with this Cowet on Febroary 18, 1976,

Fetitioner poses the following issues:

AETHER OF NOT FETITIONMER I8 ENMTITLED TO
CLAIM FOR TAX CREDIT.

MOT THE
OBy THE QFE

S OOATD  WASTE
ST THE AD VAL

UTTLTZATION OF  WASTE
ATOR OF A COFFER MINE
' TAXAELE MINERAL
TAX .,

CTHER OR NOT  THE FITRING LAl A

SUHLLAT TOMS REQLITRIE THE QWMER QF THE

A BT EEHT H 410 COMTATRT MG

- MIT TO DTG AWGY

ffs o AN TRICTDERMT  OF

MEIRINMG QFEFRATION  T0O REACH THE
DIEFOQSTTS BELOL,

oA
~ 20
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THE 4D
MoITS
oM COST,

R MOT, T THE AL
TaX O LTFESTOME
AT HYFOTE
15 NG MARE

THFLUTE
THERE

arict stat

it position as follows:

£ Digging away the limsestone is an incident
of copper o mining, the taxable activity 1t was
Vicensed to condoacts

by The limestone  was not  removed from  the

LI I ¢

el te, hence there was  no taxable

of mineral prodoacts

€W LLike 1 e e ko anc other topsonil

satily scraped  and dug away in order to reach

e mirnahld o low the surfa

e o

the limestone  became  waste material, a natuwral

incident of Yl ]

o f

Fper mirning s

ol The wutili

b an of Tl W Fer limestone

did not comyvert that  wasbte inbto a tavable mineral

sk d e ton ot

<

vl

tavs

. I'n paying the tax on copper

mimeral . the value of the limestone and the cost of

extiraction was

ari by included as part of the

able  value of  the ocoppsrs mineral ., This

another T

(eln} Time

woulad in effect
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he collecting & tay twice on the limestone

. In the alternative, petitioner paid excess

ad valorem t

in the amount of FLOP,889.00 because
while the tax is measured by the gross value of the
raw mineral which is limestone, the petitioner paid

on the basis of the ocost "lime" which is the

processaecd procdoct. ALl the expenses of processing

i, therefore be eliminateds; and,

] There is no leqgal basis for wusing

arocuc tion oo af T hrasis O T.Nea
" | f .t k of tr

tar. Gince parties are agreed on the fact that

{and “lime for that matber) had no market

value at the mines site or elsewhere, no ad valorem

tay bheconss duoe. h&nc@, petitioner is entitled to
the full credit of its payment of F181,925.25,
Respondent contends  that while the provisions
of Section &7 of Precidential Decree NMo. 463 does
ot regquire the owner of a @ privately owned land
Trom securing  a permit to extract or remove qguarry
resources on hils land  for personal use, the said
privilege does not include  exempbion from payment

of the 2% royalty or ad  valorem btax pursuant to




i
S
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Section 2435 of the then applicable National

It

mal FRevenue Code, which provides as follows:

Sec. 2435, Ad valorem taxes on output
of mi rral lands not covered by lease. -
There is  hereby  imposed on the achual
market value of the ammnual gross output of
the minerals or mineral products extracted

o procuce

2 () from all mineral lands ot
covered hy lease, an

amount of twe

tax

in the
. lue of
) . which =shall Pay
one and one-half per centum.

Pt g e

e minerals or mineral

remoaved from  the mines, the
iorer of Internal Revenue or his
ntativ shall first be notified of
moval  on o a form prescribed for the
P n (Mg amended by "

Te oy Republic
Act KMo, 209 and & tepublic Act No.
H110.)

Reading the provisions of the law, the ad

tace on oubtput of mineral lands not covered

P . ! .
by lease is sapesed and collected on the actual

market value of the arnnual gross  output  of the
minerals o mineral products extracted or produced
from mineral Lands. However in this case, we
cannot say that , churing the period covered,
petitioner was engaged in the extraction or
production of  limestone from  its mining property
and congessions as a distinct activity or business.
s the evidence stands anc which is not

controverted by respondent, petitioner is engaged



DECISION -
CTA CASE NO. 2778

in the mining of copper ore from its mines property
anc in the process thereot:

1. Featitioner had to dig away and remove all
the surface top materials consisting of limestone,
top soll and rocks to reach  into the copper ore
deposits found  below. Az s matter of fact., as

stated above, rebitioner as owner of  the surface

ikt was ot even regquired to secure a government
parmit o dig out the lLimestons,
2. Most of the limestone was left in the mine

aite as waste, although a small portion thereof was

utilized by petitione

am A flotation agent in the
conversion of the copper  rocks into concentrates.

The 1lim

one was first  proces by petitioner
.
into Yime, and by chemical reaction with water, the

1ime be

amer @ cleansing reagent in the conversion
of the copper ore  Ainto coppsr  concentrate. It
appears that the effect of the lime, mixed with

water, wa

the copper mineral powder to
float and caused the unwanted waste like lime and

ather mat

rials  bto sink which were thrown away as
tallings. The floating copper powder wWas
accumulated and  dried, known as copper concentrate

which  was the mineral exported to Japan for

(SN &

~! ) U
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proc ing dinto copper cathodes and rods.  The lime
did not become part of the concentrate.
o The limestone processed into lime and used

as flotation agent was never removed from the mine

concession of petitioner. And the record reveals

that meither the limestone  nor the processed lime

(s

20l market value,

This ase

has been authmitted for decision on

e ly gquestions of law, and in the light of the

f

cobual

W N als! 2d above, it ems clear beyond

cloubt that  the utilization of waste limestone by

petitionsr, which is eng

agecd An mining copper ore,
by converting such waste into lime as & cleansing

reagent in the conversion of copper ore into copper

1
- i tirabe, was merely incidental to Lts mining

copper ore operation for  which 1t is

eguately
tamed,

The rule 5

vm heen  already stateds: "Where a

peraon oF corporation s engaged in a distinct

business and, as & feature thereof, in an activity

merealy inc artal which =

[ )

no other person or

business, the dincidental and restricted activity is

not to be ¢

msldered  as intended to be separately

o
Mk)l
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o addi

amally taw " (Standard-Vacuum 0il, Co.
vs,. Antigua,. 94 Fhil. 209, citing Craig vs. Ballard

& Ballard Co., 1946 5c.

Accordingly, we hold
that since petitioner Atlas Consolidated Mining &
Dewvelopment Corporation has already  been taxed on
its copper  mining operation. it may not be further
taxed  for doing  something  or  engaging  in an
activity or worlk of digoing out  limestons and
processing b into lime  which is merely a part of
amd  incidental oy the production of Ccopper
concentrates. Fetitioner is therefore entitled to

the Frefarel O T credit of the amount of

L R a5

FUER [D IR G E

nting a tax erronenously

paicd on limesstone doring the period covering from
o Je—— - -

the Ath quarter of 1273 to the 3Jrd guarter of 1975,

With this conclusion, the other issues posed

by pet iomer b wmex moot and academio.

e note however, as pointed to by respondent,

that the amount of FLL,448.41 paid on January 18,

1974 under Official Receipt No. F-11353765 is barred
in accordance with the provisions of Section 3206 of

the then applicable Mational Internal Revenue Code,

amenncl

by Fresidential Decree No. 69. From the

date of pavment to  the filing of the petition for

e
bow L e
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raeview with  this Couwrt  on Februaary 18, 1976, the
two year  prescriptive period had already espived.
Court action  for recovery of an  internal revenue
tax erroneously o 1llegally paid must he
instituted within two yvears after payment. (Koppel
va., Collector of Internal Revenue, L-103550, Sept.
1A, 1941, 3 SCRA 173 Commissioner of Internal
Revenue vs. Victorias Milling, L-24108, Jan. 3,
1968, 22 SCRA LE2.)

WHEREFORE , respondent Commissioner of Internal
Revenue is hereby ordered to grant a tax credit to
petitionsr ALlas  Consolidated Mining & Development
Coyrporation in e amount of 170,476 .64

representing erroneously  paid ad  wvalorem tawx for

the period  from the lst guarter of 1974 to the Jrd
puarter of 1975, No costs.
S0 ORDERED .

Guexzon City., Metro Manila, February 1é&, 1988,

Loeraitay

AMANTE FILLER
Fresiding Judne

(S 4
AW, )
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WE COMOLIR

/\
s . ROAQUTIN
sapciate  Judge

Z. REYES
Heeociate Judge

CERTIFICATTIION

T herebry certify that this decision was
reached atfter due consultation among the members of

the Court of Tax Appeals in accordance with Section

13, Article VITID of the Constitution,

Oalefecls,, )/

AMANTE FALLER
Fresiding Judge
Court of Tax Appeals




