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and the amount of creditable input tax due or paid cannot be
directly and entirely attributed to any one of the transactions,
it shall be allocated proportionately on the basis of the volume
of sales: Provided, finally, That for a person making sales that
are zero-rated under Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated and non-zero-rated
sales.

XXX XXX XXX

(C) Period within which Refund or Tax Credit of Input
Taxes shall be Made. — In proper cases, the Commissioner shall
grant a refund or issue the tax credit certificate for creditable
input taxes within one hundred twenty (120) days from the date
of submission of complete documents in support of the
application filed in accordance with Subsection (A) hereof.

In case of full or partial denial of the claim for tax refund
or tax credit, or the failure on the part of the Commissioner to
act on the application within the period prescribed above, the
taxpayer affected may, within thirty (30) days from the receipt
of the decision denying the claim or after the expiration of the
one hundred twenty day-period, appeal the decision or the
unacted claim with the Court of Tax Appeals.”

In Commissioner of Internal Revenue vs. Mirant Pagbilao
Corporation (Now TeaM Energy Corporation)?’, the Supreme Court
discussed the application of the 120-day and 30-day periods
mentioned in Section 112 of the NIRC of 1997, as amended. It held
that the 120-day waiting period is mandatory and jurisdictional, and
that failure to observe such period violates the doctrine of exhaustion
of administrative remedies. The Supreme Court held:

“Contrary to the specified periods, specifically those that
are provided in the second paragraph of Section 112 (D), MPC
filed its petition for review with the CTA on March 26, 2002, or
a mere 15 days after it filed an administrative claim for refund
with the CIR on March 11, 2002. It then did not wait for the
lapse of the 120-day period expressly provided for by law within
which the CIR shall grant or deny the application for refund.
The Court's pronouncement in CIR v. San Roque Power
Corporation is instructive on the effect of such failure to comply
with the 120-day waiting period, to wit:

27 G.R. No. 180434, January 20, 2016.
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1. Application of the 120+30-Day Periods

XXX XXX XXX

It is indisputable that compliance with the
120-day waiting period is mandatory and
jurisdictional. The waiting period, originally fixed
at 60 days only, was part of the provisions of the
first VAT law, Executive Order No. 273, which took
effect on 1 January 1988. The waiting period was
extended to 120 days effective 1 January 1998
under RA 8424 or the Tax Reform Act of
1997. Thus, the waiting period has been in
our statute books for more than fifteen (15)
years before San Roque filed its judicial
claim.

Failure to comply with the 120-day
waiting period violates a mandatory
provision of law. It violates the doctrine of
exhaustion of administrative remedies and
renders the petition premature and thus
without a cause of action, with the effect
that the CTA does not acquire jurisdiction

over the taxpayer's petition. Philippine
jurisprudence is replete with cases upholding and

reiterating these doctrinal principles.

The charter of the CTA expressly provides
that its jurisdiction is to review on appeal
‘decisions of the [CIR] in cases involving x x X
refunds of internal revenue taxes.” When a
taxpayer prematurely files a judicial claim for tax
refund or credit with the CTA without waiting for
the decision of the Commissioner, there is no
‘decision’ of the Commissioner to review and thus
the CTA as a court of special jurisdiction has no
jurisdiction over the appeal. The charter of the CTA
also expressly provides that if the Commissioner
fails to decide within ‘a specific period’ required
by law, such ‘inaction shall be deemed a
denial’ of the application for tax refund or credit.
It is the Commissioner's decision, or inaction
‘deemed a denial,’ that the taxpayer can take to
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the CTA for review. Without a decision or an
‘inaction ... deemed a denial’ of the Commissioner,
the CTA has no jurisdiction over a petition for
review. (Citations omitted, emphasis in the original
and underscoring ours)

The Court explained further:

The old rule that the taxpayer may file the
judicial claim, without waiting for the
Commissioner's decision if the two-year
prescriptive period is about to expire, cannot apply
because that rule was adopted before the
enactment of the 30-day period. The 30-day
period was adopted precisely to do away
with the old rule, so that under the VAT
System the taxpayer will always have 30
days to file the judicial claim even if the
Commissioner acts only on the 120" day, or
does not act at all during the 120-day
period. With the 30-day period always available
to the taxpayer, the taxpayer can no longer file a
judicial claim for refund or credit of input VAT
without waiting for the Commissioner to decide
until the expiration of the 120-day period.

To repeat, a claim for tax refund or credit,
like a claim for tax exemption, is construed strictly
against the taxpayer. One of the conditions for a
judicial claim of refund or credit under the VAT
System is compliance with the 120+30 day
mandatory and jurisdictional periods. Thus, strict
compliance with the 120+30 day periods is
necessary for such a claim to prosper, whether
before, during or after the effectivity of
the At/as doctrine, except for the period from the
issuance of BIR Ruling No. DA-489-03 on 10
December 2003 to 6 October 2010 when
the Aichidoctrine was adopted, which again
reinstated the 120+30 day periods as mandatory
and jurisdictional. (Citations omitted and emphasis
in the original)
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apply to MP(C's case as its administrative and judicial claims were
both filed in March 2002.

The doctrine laid down in San Roque was reiterated in
subsequent cases. In CIR v. Aichi Forging Company of Asia,
Inc.3? the Court cited the general rule that parties must
observe the mandatory 120-day waiting period to give
the CIR an opportunity to act on administrative claims;
otherwise, their judicial claims are prematurely
filed. In 7Team Energy Corporation (formerly MPC) v. CIR?** the
Court again emphasized the rule stating that ‘the 120-day
period is crucial in filing an appeal with the CTA." [T]he
120-day period is mandatory and jurisdictional, and
that the CTA does not acquire jurisdiction over a judicial
claim that is filed before the expiration of the 120-day
period.’

Clearly, MPC's failure to observe the mandatory
120-day period under the law was fatal to its immediate
filing of a judicial claim before the CTA. It rendered the
filing of the CTA petition premature, and barred the tax
court from acquiring jurisdiction over the same. Thus,
the dismissal of the petition is in order. ‘[T]ax refunds or
tax credits - just like tax exemptions - are strictly construed
against taxpayers, the latter having the burden to prove strict
compliance with the conditions for the grant of the tax refund
or credit.” (Emphasis supplied)

Similarly, in the case of Pilipinas Total Gas, Inc. vs. Commissioner
of Internal Revenue?8, the Supreme Court £n Bancruled that in claims
for tax credit or refund filed before June 11, 2014, or the date of
issuance of RMC No. 54-2014, the reckoning point in counting the 120-
day period is the date of submission of complete documents, to wit:

“Section 112 (C) of the NIRC provides:

SEC. 112. Refunds or Tax Credits of Input
Tax. —

XXX XXX XXX

(C) Period within which Refund or Tax Credit of
Input Taxes shall be Made. - In proper cases, the

2 G,R. No. 207112, December 8, 2015.
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Commissioner shall grant a refund or issue the tax
credit certificate for creditable input taxes within
one hundred twenty (120) days from the date of
submission of complete documents in support
of the application filed in accordance with
Subsections (A) and (B) hereof.

In case of full or partial denial of the claim
for tax refund or tax credit, or the failure on the
part of the Commissioner to act on the application
within the period prescribed above, the taxpayer
affected may, within thirty (30) days from the
receipt of the decision denying the claim or after
the expiration of the one hundred twenty day-
period, appeal the decision or the unacted claim
with the Court of Tax Appeals.

XXX XXX XXX

From the above, it is apparent that the CIR has
120 days from the date of submission of complete
documents to decide a claim for tax credit or refund of
creditable input taxes. The taxpayer may, within 30
days from receipt of the denial of the claim or after the
expiration of the 120-day period, which is considered a
‘denial due to inaction,’ appeal the decision or unacted
claim to the CTA.

To be clear, Section 112 (C) categorically provides
that the 120-day period is counted ‘from the date of
submission of complete documents in support of the
application.’ Contrary to this mandate, the CTA £n Banc
counted the running of the period from the date the application
for refund was filed or May 15, 2008, and, thus, ruled that the
judicial claim was belatedly filed.

This should be corrected.

Indeed, the 120-day period granted to the CIR to decide
the administrative claim under the Section 112 is primarily
intended to benefit the taxpayer, to ensure that his claim is
decided judiciously and expeditiously. After all, the sooner the
taxpayer successfully processes his refund, the sooner can such
resources be further reinvested to the business translating to
greater efficiencies and productivities that would ultimately
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uplift the general welfare. To allow the CIR to determine the
completeness of the documents submitted and, thus, dictate
the running of the 120-day period, would undermine these
objectives, as it would provide the CIR the unbridled power to
indefinitely delay the administrative claim, which would
ultimately prevent the filing of a judicial claim with the CTA.

A hypothetical situation illustrates the hazards of granting
the CIR the authority to decide when complete documents have
been submitted - A taxpayer files its administrative claim for
VAT refund/credit with supporting documents. After 121 days,
the CIR informs the taxpayer that it must submit additional
documents. Considering that the CIR had determined that
complete documents have not yet been submitted, the 120-day
period to decide the administrative claim has not yet begun to
run. In the meantime, more than 120 days have already passed
since the application with the supporting documents was filed
to the detriment of the taxpayer, who has no opportunity to file
a judicial claim until the lapse of the 120+30 day period in
Section 112(C). With no limitation to the period for the CIR to
determine when complete documents have been submitted, the
taxpayer may be left in a limbo and at the mercy of the CIR,
with no adequate remedy available to hasten the processing of
its administrative claim.

Thus, the question must be asked: In an administrative
claim for tax credit or refund of creditable input VAT, from what
point does the law allow the CIR to determine when it should
decide an application for refund? Or stated differently: Under
present law, when should the submission of documents be
deemed ‘completed’ for purposes of determining the running of
the 120-day period?

Ideally, upon filing his administrative claim, a taxpayer
should complete the necessary documents to support his claim
for tax credit or refund or for excess utilized VAT. After all,
should the taxpayer decide to submit additional documents and
effectively extend the 120-period, it grants the CIR more time
to decide the claim. Moreover, it would be prejudicial to the
interest of a taxpayer to prolong the period of processing of his
application before he may reap the benefits of his claim.
Therefore, ideally, the CIR has a period of 120 days from the
date an administrative claim is filed within which to decide if a
claim for tax credit or refund of excess unutilized VAT has merit.

XXX XXX XXX
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To summarize, for the just disposition of the
subject controversy, the rule is that from the date an
administrative claim for excess unutilized VAT is filed, a
taxpayer has thirty (30) days within which to submit
the documentary requirements sufficient to support his
claim, unless given further extension by the CIR. Then,
upon filing by the taxpayer of his complete documents
to support his application, or expiration of the period
given, the CIR has 120 days within which to decide the
claim for tax credit or refund. Should the taxpayer, on
the date of his filing, manifest that he no longer wishes
to submit any other addition documents to complete his
administrative claim, the 120 day period allowed to the
CIR begins to run from the date of filing.

In all cases, whatever documents a taxpayer intends to
file to support his claim must be completed within the two-year
period under Section 112 (A) of the NIRC. The 30-day period
from denial of the claim or from the expiration of the 120-day
period within which to appeal the denial or inaction of the CIR
to the CTA must also be respected.

It bears mentioning at this point that the foregoing
summation of the rules shoul/d only be made applicable to those
claims for tax credit or refund filed prior to June 11, 2014, such
as the claim at bench. As it now stands, RMC 54-2014 dated
June 11, 2014 mandates that:

‘The application for VAT refund/tax credit
must be accompanied by complete
supporting documents as enumerated in Annex
‘A" hereof. In addition, the taxpayer shall attach a
statement under oath attesting to the
completeness of the submitted documents (Annex
B). The affidavit shall further state that the said
documents are the only documents which the
taxpayer will present to support the claim. If the
taxpayer is a juridical person, there should be a
sworn statement that the officer signing the
affidavit (/.e., at the very least, the Chief Financial
Officer) has been authorized by the Board of
Directors of the company.

Upon submission of the administrative claim
and its supporting documents, the claim shall be



CTA Case No. 8849 Page 17 of 20
Ibex Philippines, Inc. vs. CIR
DECISION

processed and no other documents shall be
accepted/required from the taxpayer in the course
of its evaluation. A decision shall be rendered by
the Commissioner based only on the documents
submitted by the taxpayer. The application for tax
refund/tax credit shall be denied where the
taxpayer/claimant failed to submit the complete
supporting documents. For this purpose, the
concerned processing/investigating office shall
prepare and issue the corresponding Denial Letter
to the taxpayer/ claimant.’

Thus, under the current rule, the reckoning of the 120-
day period has been withdrawn from the taxpayer by RMC 54-
2014, since it requires him at the time he files his claim to
complete his supporting documents and attest that he will no
longer submit any other document to prove his claim. Further,
the taxpayer is barred from submitting additional documents
after he has filed his administrative claim.

On this score, the Court finds that the foregoing issuance
cannot be applied retroactively to the case at bar since it
imposes new obligations upon taxpayers in order to perfect
their administrative claim, that is, [1] compliance with the
mandate to submit the ‘supporting documents’ enumerated
under RMC 54-2014 under its ‘Annex A’; and [2] the filing of ‘a
statement under oath attesting to the completeness of the
submitted documents,’ referred to in RMC 54-2014 as ‘Annex
B.” This should not prejudice taxpayers who have every right to
pursue their claims in the manner provided by existing
regulations at the time it was filed.

As provided under Section 246 of the Tax Code:

SEC. 246. Non-Retroactivity of Rulings. - Any
revocation, modification or reversal of any of the
rules and regulations promulgated in accordance
with the preceding Sections or any of the rulings
or circulars promulgated by the Commissioner shall
not be given retroactive application if the
revocation, modification or reversal will be
prejudicial to the taxpayers, except in the following
cases:
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(a) Where the taxpayer deliberately
misstates or omits material facts
from his return or any document
required of him by the Bureau of
Internal Revenue;

(b) Where the facts subsequently
gathered by the Bureau of Internal
Revenue are materially different
from the facts on which the ruling
is based; or

(c) Where the taxpayer acted in bad
faith.

Applying the foregoing precepts to the case at bench, it
is observed that the CIR made no effort to question the
inadequacy of the documents submitted by Total Gas. It neither
gave notice to Total Gas that its documents were inadequate,
nor ruled to deny its claim for failure to adequately substantiate
its claim. Thus, for purposes of counting the 120-day period, it
should be reckoned from August 28, 2008, the date when Total
Gas made its ‘submission of complete documents to support its
application’ for refund of excess unutilized input VAT.
Consequently, counting from this later date, the BIR had 120
days to decide the claim or until December 26, 2008. With
absolutely no action or notice on the part of the BIR for 120
days, Total Gas had 30 days or until January 25, 2009 to file its
judicial claim.” (Emphasis supplied)

Petitioner alleges that the claims for VAT Refund were pending
investigation and evaluation by respondent when, on June 30, 2014,
the assigned Revenue Officers informed petitioner that the BIR will no
longer process the claims but the BIR will not issue a written denial
because pursuant to RMC No. 54-14, the claims for VAT refund were
deemed denied after the lapse of 120 days.?

It must be noted, however, that in the instant case, all
administrative claims for refund were filed prior to June 11, 2014, the
date of issuance of RMC No. 54-14. Hence, from the foregoing
jurisprudence, what is applicable to the instant case is the following
rule:

2 Memorandum, Docket, p. 860.
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“xxx from the date an administrative claim for excess
unutilized VAT is filed, a taxpayer has thirty (30) days within
which to submit the documentary requirements sufficient to
support his claim, unless given further extension by the CIR.
Then, upon filing by the taxpayer of his complete documents to
support his application, or expiration of the period given, the
CIR has 120 days within which to decide the claim for tax credit
or refund. Should the taxpayer, on the date of his filing,
manifest that he no longer wishes to submit any other
additional documents to complete his administrative claim, the
120-day period allowed to the CIR begins to run from the date

of filing.”3°

In the instant case, there was no evidence showing that
respondent gave petitioner further extension to submit documentary
requirements to support its claim. Nonetheless, petitioner also did not
manifest that it no longer wishes to submit any other additional
documents to complete its claim. Hence, the 120-day period began
after the expiration of the 30-day period within which petitioner was
allowed to submit its supporting documents. Petitioner then had until
the following dates, to file the judicial claims:

Quarterly
Return

Date Filed

Expiration of
30-day period
to submit
additional
documents

Expiration of the
120-day period

3" Quarter 2008

September 30, 2010

October 30, 2010

February 27, 2011

4" Quarter 2008

December 30, 2010

January 29, 2011

May 29, 2011

1%t Quarter 2009

March 31, 2011

April 30, 2011

August 28, 2011

2" Quarter 2009

June 28, 2011

July 28, 2011

November 25, 2011

3" Quarter 2009

September 28, 2011

October 28, 2011

February 25, 2012

4™ Quarter 2009

December 12, 2011

January 11, 2012

May 10, 2012

1%t Quarter 2010

March 29, 2012

April 28, 2012

August 26, 2012

2" Quarter 2010

June 27, 2012

July 27, 2012

November 24, 2012

37 Quarter 2010

September 26, 2012

October 26, 2012

February 23, 2012

4" Quarter 2010

December 10, 2012

January 9, 2013

May 9, 2013

1%t Quarter 2011

March 22, 2013

April 22, 2013

August 20, 2013

2" Quarter 2011

June 28, 2013

July 28, 2013

November 25, 2013

3 Quarter 2011

September 27, 2013

October 27, 2013

February 24, 2013

4% Quarter 2011

December 3, 2013

January 2, 2013

May 2, 2013

0 pilipinas Total Gas, Inc. vs. Commissioner of Internal Revenue, G.R. No. 207112, December 8,

2015.
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Considering that the instant case was filed only on July 23, 2014,
the judicial claim was filed out of time. Hence, the Court has no
jurisdiction over the instant case.

WHEREFORE, premises considered, the Petition for Review
filed by Ibex Philippines Inc. (Formerly TRG Philippines, Inc.) is
DENIED for lack of jurisdiction.

SO ORDERED.

(ks N M dotne - Cnndl
CIELITO N. MINDARO-GRULLA
Associate Justice

WE CONCUR:
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ROMAN G. DELROSARIO ERLINDA P. UY

Presiding Justice Asso Justice

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby
certified that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

R G. DEL ROSARIO
Presiding Justice
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