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This 48 an sppeal from the decigion of the
respondent Commissioner of Internal Sevenue, dated
March 26, 1963 (pp. 60«61, BIR rec.) sssessing
and demanding from petitioner Fernandeaz lermancs,
ine.y deficienay income tax for the year 1937,
in the sus of #38,918,.76, plus surcharge and ine-
terust, V

Petitioner, a domestie corporstion, flled its o
income tax return for the year 1957 em April 30,

1958 (Exhs. & & A=1, pp. 6=10, BIR rec.). On Aug-
ust 17, 1962, respondent assessed against the peti-
tioner deficiency income tax in the amount of #36,918 .-
76, couputed as follows:

"lc‘ll“pﬂ'rlm. * & % & 8 8 @ 'Hji?ﬁl?"’

Add: Unallowable deductions:

(1) Net loss claimed on Ha.Dalupiri 09,%7,.33
(2 Auﬂhlt ﬂnl.ulm Contractual
as an expense

Mines Operations .

Net income per investigation .

Tax due thereon . « « « « « & o

Less: Amount already assessed.

Ads }3 momtily interest’tien °

T
-!U-” “ ‘-M - & = =

TOTAL AMOUNT DUE & COLLICTIBLE. « » o 38,818,268

& & & & &

E
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(Exh, G, ppe 29=26, BIN reo,)

On September 17, 1962, petitioner requested for
a period of 30 days within which to contest the sald
assessment (p. 32, VIR ree.)s As o condition Tor tﬁn
grant thereof, respendent required petitioner to
gign a veiver of the defense of preseription (p. 13,
BIf ree¢.)s 0Um Ogtober 17, 1962, petitioner wrote
another letter to the respondent sgking that the
deficieney income tax sssessment be reconsidered and
withdrawn (pp. #=b1, HIR rec,). Petitioner, through
its Managing Director, on February th, 1961 signed
a vaiver of the defense of preseription to expire on
December 31, 1963 (pp. 46=47, BIR ree.). On March
26, 1963, respondent rendered his deeision denying
petitioner's request ’or reconsideration and reiters-
ted his demand of P38,916,.76 as deficiency income
tex (ppe 60«61, BIN ree.,). Fetiticner flled the
instant petition for review on May 8, 1963, alleging
that respondent has no legal or factual basis to
assess the deficienecy income tax in guestion and
that the right of the Covermment. to cellect the same
has already sreseribed.

Two iasues have been reised by the parties, to
wit: (1) vhether or not the right of the Oovernment
te collect the deficiency income tax in gquestion has
slready preseribed; and in the negative, (2) whether
or not the respondent is justified in disallowing
the elaimed deducticng in the total amount of
P138,028,95, "
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/ In its petition for review, petitioner contends
that the right of the Govermment to collect the
alleged deficiency income tax has already pres-
eribed, However, in its memorandum, petdtioner did
not toueh the issue of prescription and we conclude
that 1t has abandoned such defense, Honetheless, we
hold that the right of the Govermment te collect the
deficienay income tax has not yet preseribed., The
records show that petitioner filed its income tax
return for the year 1957 on April 30, 1958 (p. 6,
BIR rec.,)s The deficiency income tax was sssessed
on August 17, 1962 (pp. 2526, BIN ree.) which wvas
within the S=year period from the filing of the
return as required by law (See. 331, Revenue Code),
Under Section 332(e) of the Reverme Code, the Govern-
mmmnummmuu-rum-
ment, 1.e., from August 17, 1962, within which to
collect the said tax. The colleetion thereof was
commenced on May £, 1963 when the petitioner filed
its petition for review which is deemed s "judicial
action” for the collection of the deficiency income
tax (Manuel F, Sungs v. Comm., of Int, lev., CTA
Case 676, Oct. 25, 1961; Fernandez Seruancs, Ine.

v, Comm, of Int, Rev., CTA Case 787, June 10, 1963).
Clearly, therefore, the right of the Jovernment to
gollect the deficiency income tax has not yet pres-
eribed,
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We will now proceed to the digputed items,
During the year 1957, petitioner claimed an alleged
loss in the sus of #89,547.33 in the operation of
its Haclenda Dalupiri, Respondent disallowed this
itex on the following groundss (1) that petitioner
did not make any distinetion between ordinary and
necessary expenses and eapital expenses; (2) that
the operation of the haclienda is a mere devies te
siphen off the sarnings of the petiticner and to

decrease its income tax liability; and (3) that
petiticoner is not concistent in its method of
reporting income. X

This Court in a previous case had ocecasion to
pass upon the same issue in regsrd to losses sus-
tained by petitioner in the operation of lacienda
hm::

“¥rom the evidence, we are con-

vinced that the laciendas Dalupiri wes

operated by petitioner for business

and not for pleasure. It was sainly

a eattle farm, slthough a few rece

horsges were lllﬁ raised, It does

not = that the farm wis -m

petd for entertainmen
aetivities, or other none

m mm.numu led
expenses ard losses in con-
nection with the uﬁudnu

(Gee 1955 » Taxes, i‘ll’-
{hud“ G G. H- H"ﬂay 193%=

-~

lPi

'mtm-rmm

fo. 2y othervise known as the
I._.h:lmh authorizes
farmers to determine r gross in-
come on the basis of inventories, Jaid

regulations provides:
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'If gross income is ascertained
by inventories; no deduction can
be made for i.ih:utod: :. roduats
lost curu; yesr

puraia sed rnﬂ.-: produced
the farm, as such losses will
re

It is true that petitioner followed the eash
basis method pf reporting income and expenses in
the operation of the Hacienda Dalupiri and used
the acerusl method with respeet te 1ts mine opers-
tions. This method of accounting, otherwise kmown
ss the hybrid wethod, followed by petitioner 1s not
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without Jjustifiecation,

"X x x A taxpayer may not, ordinmari-

» combine the cash and acerual bases.
195 Code provisjons permit, however,
use of a hybrid methed of sccounting,
combining a cash and acernal method, un-
r eircumstances and requirements h
set ont in Negulations to be issued,
s 17 a taxpayer 1s engaged in more
one trade or business he =ay use
erent method of secounting for
eagh trade or buainess, And a taxpayer
income from s business on ao=-
s and his personal income on
the cash basis." (See Mertems, Law of
Federal Income Taxat idumet & Stanley
fevision, Yeol, !‘ ‘oo, _I.Gﬂ. Pe 26,)

- The last disputed item refers to the disallowsnce
of the sum of P8,481,62 which allegedly represented
1/5 of the cost of thé “contractual right” over
certain mines which petitiomer had sequired.

it appears that the ‘alavan Fanganese liines,
Ine., during a special meeting of its Board of Direct-
ors on Jamuary 19, 1956, approved a resolution, the
pertinent portions of which read as follows:
. "RESOLYED, as it is hereby re-
. solved, that the ecorporation's current

assets composed of ores, fuel and oil,
and m-l.:u, spire parts

ges

s

A

gfs

is
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On March 29, 1956, petitioner's corporation
.Il..ptﬂ the adbovee-offer of transfer, thus:

*whareag, the "slswvan Manganese
Mines, Inc., dve to its yearly substan-
tial losses has decided to cease opere=-
tion on January 1, 1956 and in order to
satisfy at least a of 1its indebted-
ness to the Corporation, it has proposed
to transfer its current assets in the
amount of NINETY SEVEN THOUSAND S1X
HUNDRED TRIRTY SIX PE2OS & 98/100 (P97y-
636.98) as per its balance sheet as of
Decenber 3%, 19 its contractual rights
valued at OAE THOUSAND FESOS

($#100,000,00) and 1ts title over various
claims valued at ONE HUNDRED FORTY
TW0 RD FOUR HUNDPORD EIGHT FESOB &
10/100 (p1h2 «10) or s total valuation
of THREE FORTY THODSAND FORTY
FIVE PESOS & 08/100 (#340,045.08) whieh

shall be & in settlement
of its h'.ﬁ'-m in
the amocunt of HUNDHED Y TwO

& 100 (ohels2,805.23)3" (Exh, B-1, p.
1'?{“‘".’)3 5.23)3 : » B

Petitioner determined the cost of the mines at
#242,408,10 by adding the valve of the contractual
rights ($100,000,00) and the value of 1ts mining
elaims (#1h2,408,10), Respondent disallowed the
deduction on the following grounds: (1) that the
Palawan Manganese “ines, Inc, could not transfer
P242,408,10 vorth of assets to petitioner becsuse the
balance sheet of the said corporation for 1955 shows.
that it had only current sssets worth 197,636.96;
and (2) thet the slleged smortization of “"eontract-
usl rights” {s not slloved by the Revenue Code.,

The law in peint is Seetion 30(g)(1)(B) of the
Hevenue Code, before its amendment by Republic At
No. 2698, whieh provided im parts '

175



DECISION -
CTA CASE WO, 1389

e
“(¢) Denletion of oil and cas
H

"(1) e =X X X
(B) 4n the case mineg, a reason-
able allowvance for duphﬁnn thereof
not to exceed the market velue in
the mine of the product thereef,
which has been mined and sold during
the year for which the return and
computation are made. The allowances
shall be made under rules and regula-
tions to be preseribed by the

Segretary
i aifiiiiedy 't 7,
vested, x X x no further allowance
/ shall ‘. made,*

/  Assuming, apsuando, that the Palawsn Manganese
Mines, Inec. had assets worth FM.,QOG.W which 1t
actually transferred to the petitioner in 1956,
the latter cannot jJust deduct onme-fifth (1/5) of
said amount frow its gross income for the year 1957
because such deduetion in the form of depletion
charge vas not sanctioned by Seetion 30(g)(1)(B) of

the Heverue Code, as above-guoted.
' The depletion forsula spplicable to petitioner
in computing the unit depletion charge or the rate
of depletion per unit, i.e., ton, feet, ete., is as
follows: - | '
Cost of Wine 'roperty » nate of Depletion per
i Unit of Product mined
and sold.

(Consolidated ¥ines, Inc. v, Comm, of Int. Fev,,
CTA Case Wos. 565 & 576, May 6, 1961.)

The scle basis of petitioner in claiming the
smount of Mh8,481.62 as a deduction was the memorandum
of its mining engineer (Sxh. I, pp. 31=32, CTh ree.),
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who stated that.the ore reserves of the Pusuanga
¥ines (Mines tnuforr-d by the Palavan “anganese
¥ines, Inc, to the petitioner) would be exhausted
in five (5) years, hence, the claim for Phi hE1,.62
or one-Tifth (1/5) of the alleged cost of the mines
corresponding to the yesr 1957 and every year there-
after for a period of ¥ years. The said msesorandum
merely showed the estimated ore reserves of the mines
and its probable selling price. Jo evidence what-
soever was presented to show the produet uined and
for how much they were sold during the year for which
m"m'm-mt!unm-u. This is
necessary in order to determine the amount of de-
pletion that esn be legally deducted from petitioner’s
gross income. The method employed by petitioner in
saking an outright deduction of 1/5 of the cost of the
mines 1s not authorized under Section 30(g)(1)(¥) of the
Revenue Code. Respondent's disallowence of the
slleged “contrsctual rights" smeunting to PhE,481.62
must therefore be sustained. ‘

In view thereof, we find petitioner liable for
deficiency income tax for the year 1957 in the amcunt
of #9,696,00, computed as follows:

Net pﬂl‘l“.....-a!ﬂ,‘l?ﬁa?ﬁ
Addy ’mm:;m :
trectual Righta® FoG,\e1,
T SRR R
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Income tax due thereon . « « « o 9232.
Lessy /Amount already assessed .

DRFICIENCY TAX DUE. + « « « £ _3,606,00

WHEAEFORE, the assessment appeajed from is hereby
modified. PFetitioner 1s hereby ordered to pay to
respondent the amount of #9,696.00 as deficiency
income tax for the year 1957, plus the corresponding
 interest provided in Section 51 of the Hevenue Code.
If the deficiency tax is not paid in full within
thirty (30) days from the date this decision becomes
final and executory, petitioner shall pay a surcharge
of five per eent (55) of the unpaid amount, plus
interest at the rate of one per cent (1%) a wmonth,
computed from the date this decision becomes final
until paid, provided that the saximum amount that
-Ihm“nhmtmuut-mﬂthq
-_tmmh-m-rmmm.
Without pronoungement as to costs.

. 80 ORDIRED, '

Jueson City, August 2, 1965, ;

o e

Associate Judge

.

) ' An.. REYES, SR.
Judge

I CORCUR:

Judge afurong ¢ld not take part.



