@ErURLIC OF GHE  PHILIPMNT:
COURT GF TAX AFIEALR
QUELON CI4Y

JOSE M. SORIANO AND

THE TRUST FOR JOSE M.
SORIANO, JR., THE TRUST
FOR CARMEN PAZ SORIANO,
AND THE TRUST FFOR PETER
FERNANDO SORIANO, ALL

MiNORS AND REPRESENTED / \// 57
BY MRS. CARMEN M. SORIANO, 4/

Petitioners,
- Yersus - C.T.A. CASE NO. 3365

THI COMMISSIOWER OF INTLRNAL
REVENUR,

Respondent.
x - - - e s —— . - a— — — —— . :(
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This is a judicial claim for refund in the grand
total amount of B1,681,771.25, conzsicting of BL,270,565.21

allegedly due to Jose M. Soriano (hereinafter referred o

fal

as IJMS for brevity), and B137,065.68 to cach of threo

¢

living trusts, namely, Jase Soriano, Jr., Carmen Faz
Sorijianc and Peter Ternando Soriano, all minor children
of JM8, or a total sum of RALL,2006.04,

In this judicial c¢laim for retund only petiticnery
presented their exhibits and wemorandum. On thoe part of
regpondent Commissioner of Internal Revenue, during the

trial of this case, he presented onlv Exh. 1, which
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DECIGSION -
CTA CASE NO. 3365

the computation of the allowable income tax refund-
ability of petitioner JIMS and hig three trusts prepared
by respondent's representatives, Arturo £.P. Guevarra,
Chief of the Sector pudit Review Divisgion (hereinatier
referred to as SARD for short) of the Sector Cperations
Office of said respondent, as his sole evidence inter-
posed against the full grant of the claim for refund,
and thereafter submitted Lhe rcase for decision ganerally
based, in addition, on the record:s and the pleadings.
He had not, in effect, submiltted a momorandur in this
case since the memorandum previcusly submitted thru
counsel in this case was withdrawn.

It appears that JMS is a U.5, citizen, or a non-
resident alien of the Puilivpines. He had his home in
the United States since during World War IT or gincge
1941, where fiis wife and family lived. He never main-
tained a home in the Philippines.

Prior to January L, 1980, he filed hig income tax
return as a nonresident alien engaged in trade and
businegs in the Philippines. (Deposition, Mew York,
JMS, pp. L3 and 14.) Also, hefore said date and year,
he came to attend the meetings of the board of directors

and stockholders of several corporations of which he was
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DECISION -
CTA CASE NO. 3365

averaged ten trips a year; and his stay here is no more
than 167 days a year. He left the Philippines for the
last time in December, L9739 and sincoe then he has not
visited nor even stepped on Philippine soll. ({Deposition,
ibid, pp. 3, 9, 13-14.) TMNeither did he maintain an oflice

nor conducted any business

s

after Docember, 1979 in the
Philippines.

As early as 1978, JIMS had been expressing the
desire to retire from the Philippines. (Exh. B, p. 26,
BIR rec.) Dffective January 1, 1880, he sent «ircular
letters to the several corporations of which he was a
direcctorsofficer annocuncing hisg resignation. (Leposition,
op. ¢it., p. 3; Exhs. A, A-1 to A-13.

JM5 had been recording and returning his income and
expenges on the cash basis of accounting.

On December 10, 1969, JMS created three indenture
or living trust for each one of nhis three minor children,
herein petiticners, namely, Jose Soriano, Jr., Peter
Fernando Soriano and Carmen Poz Soriano. ({Exhs. G, H,
H-6, H~7, H-8 & O; Deposition, op. cit.) Amony the
appointed trustees in each one of these truats of his

minor children was the mother of JMS, Dona Carmen M.

o
-
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DECISION -
CTA CAKBE NO. 336065

Sorianc and Anthony M. Macleod, both aliens and non-
residents in the Philippines in 1¢80. Neithecr did
these minor c¢hildren or trusts, and their aioresaid
trustees, have any‘o‘fice nor conducted any trade or
business in the Philippinecs. The trusts were created
under the laws of the United States.

In January, 1980, JM5 on his own behalf and thogse

of hig children, the =zaid living trusts, cold a number
class B common shares in Andres Soriano Cerporation.
/Sce Exhs. A, A~1 to A-4, F, F-1, G, G~1, H, I, I-1,

I-2, J (back portion), K (see column Balance, Deposition,
op. cit., pp. 3-4, 9-100);: Exhs. G, G-1 to G-4, U, H-

1
L

to H-9, P, ¢, BIR rec., pp. 29-37, 81-89, Qi? as follow.a:

Shares c¢f stock Shares ot stock Total
Owned bv M5  Ownad by 3 trusiteeg Shares
Acquired hefore: : :
Nov. /L1270 : 1,736,800 shs.: 430,400 sha.: 2,227,200 shs.
Acquired aftex : : :
Nov./1970 : :

:20,057,400 shs.

Th

D

sale took pla e abroad and each share was sold

tor $0.543470826086 U.S. dollare. Wavlong, HN.H. Ltd. New
Hdebrides bought 14,490,000 shares; ant Wardley (Vila) Ltd.,
New Hebrides, bought 8,694,000 shares. (Uuhe. A, A-1 toO

A-4; Deposition, op. cit.; Exhs. G, G-1,to G-4, 0, H-1

Jasd
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The respcendent
were made in

which

shows the taxes which petitioners must pay ond which was
actually and in fact paild by them, itemized below as
follows:
"Income Taw on pre-'%% stock trans-'Doc. - Stamp Tax !
‘Nov./7C chs. ‘action tax on  'on all zhs. sold )
! 'pbost Wov. /70 Tpre and post Nov.,/7Q°
§ tshg ! !
11 R ¥ 5
JMS TB2,6064,209.00 YR 206,054,228 0 B 28,980.00 !
3 Trusts' B 691,4256.0 ! : '
L PR O 1
The income tax due on the sale of the pre-lovembsar,
970 shares in the amounts oi BZ,564,209.00 snd B691,426.00,
were paid under Oificial Receipts wnNos. A 31587%1 (Bxh. L;
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see also L-1) and A 31583752 {(Zxh. L-~Z; ¢

both dated January 23, 1980,

I3

[N

The %% transaction tax o POs

shares in the amount of B206,054.30

O.R. Mo, A3ILS8752 dated January 23, 1389

documentary stamp tax was likewise pald.

Petitioncr do not questicn in tnis

correctness of the %y stock transaction

documentary stamp tax paid,

Only the overpavment of tho incom

D

invelved in this case and which was the

of this judicial claim for refund,
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~

¥, ¥-1 to F-2; Deposition, op. Cit., pp. £-9.)
Secondarily, these claims for refund arcse from ros-
pondent’®s application of Cection 21 of thie Tax Code,

which 1s applicable to non-resideni alien engagad in

buginess in the Pnilippines instesd of Saction 24 (b

i

thereof wherein the entire income is subject to a flat
rate ot 30% Lecause petitioneors are non-resident aliens
not engaged in business in the Philippines,

IMS and the 2 trust filed their 19460 income btax
returns con January 23, 19260 Lo comply with the Central
Bank request. JMS showed an income tax duc of B2,664,2569
and that for the 3 trusts showed income tax duo of
2691,426. {(Deposition, ¢p. cit., pp. L-6, Lxh. B & C.)
As earlier statad, these tazes were paid at the time oF
filing of the returns on Janu.sv 23, 1939, (Deposition,
op. cit., pp. 5-6; Exhs. B, B-L, B-2, C, C~-1, C~-2.)

Thooe income tax returns vere amonded o larch 25,
S8l, to shew the following refundable amounts due cach
“f the petiticners (Depositicn, op. ¢it., pp. 11-12,
Exhg. 1, I, 3~1, J-4), viz:

JM5 #1,270,565,21

Jus, Jr. 13 QC :3

Peter Fernando 5. 13/,168.50

Carmen Paz &. 137,068.6
EJ:J.Q&«L i1, tZ[:

uo ='

20vu
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Ui

Cn tho basis of their amended roturns filed on

u)

Marcih 25, 1981 aforegsaid, showing ‘he gsaid refundable
amounts, petitioners filed written claims for thellr
refund dated July 22, 1y81. (Deposition, op. cit., p. 12;
Exns. K ond E~1.) without waiting for tne decision of
respondernt on the claims for refund, petitioners, on
August'l4, 1581, filed their judicial claim with this
Court.

During the hearing of this cage the RIR record:s
were withcrawn foom the Ceourt, ard which was placodunder
the charge of the Sector Operating Office (5C0) and
which acccrdingly instmcted its Sscior Andit Rovicw
Divisbon (5ARD), to act on the claims for refund. SARD
submitted a memorandum to s~rid Sector Oreraticns Wffice
{S00) dated January 23, 188%, which was submitted ag

.

Exhibit L (pp. 107-109%,., CTA rec., usen pp. 104-107°, CTA

rec. for clearer typewritton copy or repreduction; see
also Exh. M, pp. 308-10, BIR rec.) £for respondent Com-
missioner of Internal Revenue in this case as stated
carlier in this decision. Said Exhibit 1 is the sole

and cnly evidence presentad by vespondent. Exhibit 1
{see Exh. M, ibid.) of respondent is hereunder reproduced

in thic decision in full:

I
)
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LUNGSCD NG QUEYZON
January 23, 19285

Memorandum for
The Acting nmissioner

: SORIANO, et al
or Tax fefund, ohc,

ains for tax
tano and the
} minor child-
incomoe tax for

This case refers to the ol
refund £iled by Mr. Jose M. sor:
trusts ~reated for nis three (2
renr for alleged overpayment <f
the vyvear 1980.

3
a

=

The repc* G

i ced Dy
our revenue examine

examinaticn submiug
e leowin

i
revealced the fo

L.QK.

-
.

Inceome Tax Deficviency stock
Transaction 'fax

Jgose M. Soriano (B1,261,193.97) P6,050.24
Trust for Jose Scriano, Jr.! 121,044,40) 493%,28
Trust for Carmen Paz

Soriano ( 131,044.41; 455.28
vrust for Peter Fernando

Sorlanc ( 121,044.41) 455,28
Tota 1 :‘{;{::’%{1@52:;%%“‘-;2}' =

Tne btaxpayers beirg non-residents were
taxed on their gross income ot the rate of
thirty percent (30%). &ug overpayment of
income tax resulted from the FlaSblfiCatiOD
cr the shares of stock according to its
acguisition date. Thoge ztocks arqu1£"§
pefore November 0u%, 197¢ whoen sold were sub-
jected to tax te the extent of 50% thereof.
Wnile those acguired after Novemoer 05, 1970
were subjected to tax at the rate of % of

1% of the gross selliing price,

"z'l

The taxpayer's counsel rouuested that
the cdeficiency stook transaction tax be
deducted from thelinr cloim.

i
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dowever, before we act on the oluim, o
final revicw on the iltems declared an income
was made.

Mr. Jose . Sorianco's 16u0
return, (BExhibit 1, page 25 of
revealed the following income and

e
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dchedule 4 Dividends
Inteorent, Miso. luu,l ’.56 - o

T o toa l pan

Sohedule §  Bonus ni,794,680.79 -
Diroctor's fee

(a4}

I'o ¢t a l

vohoedule 7 Capital Gains
(50%)

Tne tayx on the dividends io
a final tax and noct cre
should not be part on the
putation of the tax due
tollows:

8D NSO .

he parts

S0 WU RS B

Met income per iny . v
Less: Dividends uub}ﬁr* final taox ~ ~

B alanaoe
Adds: 50% capital gains
Azucarera de

0% capiltal :

@q%‘ 1 ijm;:z ”t e e me e e wee e me me e

2 antra ]
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It 15 respectituliy recommended
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after the

was roduo
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B,

By,604,325.19
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Payors.
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Approved:
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petitioners

a

G0

haod, out of tnen total alleged claim of BL,681,771.25,
shiows o total refundable income tax due them in the zun
of B1,574,043.53, as computed by respondent's representative,
which 1o guoted, for emphasis ag follows:

Jose M. Soriang - o 21,180,911.12

Joge Soriano, Jr. = = = - 131,044,103

LCarmen Paz Soriano - 1 044

Peter Fernando S - A )44
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It was ervor on the part of S5ARD to deduct the

dividends received by IMS in the amount of BL,067,565.29.

Pae amount of dividends received by JMS,as dividend

undor Seotion 22(k) of the Mational 1lnternal Revenue

Code, iz part of his income as a non-reszident

engaged in business in the Philippines and which was
subject to a tax at a f{lat rate of 30% and the 30% taw
due of RLT73,667.76 on the divideonds of BL,067,565,29
having been withheld (see Geheduie 4, 1230 Income Tax
Return of JMS, Annecx E, p. 17, CIA rec.) such with-
holding of the tax on tha dividends and payment thereof
ig in accordance with the law (Seo. ZZ2(b; of the Tax
Codej, wnichn provideg that fromnon-resident alien not

engaged in trade or business in the Philippines, there

snall be levied, collected and

et

aid for each taxmable

year upon the entire income received from all sources

e

within the Philippines xxx as interest, dividends, rents,

Pt -

salaries, wages, premiums, annpuiries, compensations,
remunerations, ema&ﬁments or cther {ixed or determinable
annual or periodical or casual gains, erofits, and in-
come, and capital gains (except capital gains realized

by non-resident investors from buying and/cr zelling

shares of stock of Philippine corporations Listed 1n

214
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i

Wwhen this assessmnent of a revends taw

L9 1esuod, thon
the taxpayer shall be afforded proper due process by

giving to said taupayer the right snd privilege to disg-

pute the assessment and shall be given wthe right
ro an administrative heaving where he can then present
his evidence against said assessment. After the admi-
nistrative hearing iz <lesed, then the Commissioner will
render a decision on the digputed assessmenl, and which
aecislon will become £insl, executory ana demandable if
aaverse to the taxpayer and the latter did not oppeal
for final Judicial deterwmination in the Court of Tax
sdppeals. (Republic vs, Manila Port Serviece, GR L-1820%4,

Nov. 27, 19464 cecticons 7 and 11, © Hsot No. 1125:

conwales & onzales,

Revenas Code of

1977, Annotated, op. ¢it.) Only undor this clrcumstance

of finality can a tax be collected, as finally detoymined

by the Comnissicner of Internal Revenue or by the oourts
of Justice, and the said tax be dedusted from, or be used

to offget a refund favorably due to the taxpayer. But

cven so, the courts of just: Tannot presume a rarpaver's

liability for a tax simply because of the existence ot

an assessment against him, without movre, since an

2le
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was pointed out by
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as deducted from the amount of
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resultant sum in the computation avvived oo by G000 waa

B5,54,480.21 {(Oxh. M-4, i

crronecus, and the correct
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cum of PS50,000.00, petitioners then strongly oonuended,
whicn to our mind is corvrect, that the alleged i1ncono
tax due for JH5 was unduly inflaved and correspondingly
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P

reduces his fund py 815,000,000 in o

oo
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[, 3565

reproducing in our decision, the computation of

tioners of thoe 1ncome taw due to

found

on page 7 of their memorandum {p. 118, CIA rec.), and

whicn we substantielly

as part of our owns
Pptitioners - Dpn-HYd-Lxhs. 1 to J-2(a)

3 TRUSTS

Gross Income

JONnas

Dividends

2 -

Le0G 7,505

Intereat & Mizo,

Incoums

Capital Gaing

50%
o
[NEEma

ment

o of
shares
Central
carera
Sale of

B3,478,894.40 30,371,106
S

Hquip~-
12,4499, 50

Less: Capital
Loss 5 U%
PICOR Deoben- '

ture Donds
DECOP sha

Net Incowme
Taxw Due -~

Less: Tax
BIR Porm wW-2 B 264,000.00
J.55

13 11}

W/

4
’
D)
12

-

750.00)
446G, 5

-
TG4, 57)

W

{
res |
{3

Tawablis

o0
i i

2y

ul1,076,883. 19

30% B1,4933,%20,00 B Odz2%,064.00
Credits

1743 272,71

tax~PIoop
ehenture bonds 3,513.¢6¢6
3 (R Form

Lt Bl
-

[ N
3 il
) k]

B

SN

1743 div. 173,667.76 4

-

wpﬂld incope tax

on capital gainsg-~2,664,.269.00
hrscoy ahb
Incoms Tax

26,00 ( 734,427.06)

kefundable -

3




H

)

[0

L

A oy
VR

ek.

b

i

3

S L S

")

4

R

(B 0E L 06

B

TR

D

NP
IR

[ER]
T

F

2ot

Ly

g Gaien

!

gt b

!‘"A{;y

f

N

()
2;;,1:.



