REPUBLIC OF THR PHILIPPINES
COURT OF TAX APPEALS !
MANILA

KOPPEL (PHMILIPPINES) INC.,
Petitioner
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BPRCISION

This is an appesl from the decision of the
respondent Collector of Internzl Revenue denying
the claim of the petitioner Koppel (Philippines)
Ias.ferthc@ﬂthomo!tﬂ.mu’m |
by it as deficiemecy income tax fer the year 1947, _i'

It appears from the stipulatien of fects of )
the parties that the petitioner is a domestic cor- ﬂ
poration with American capital, deoing business ina !
mmumm.mmmmxueummu b
part of 1945, it sustained losses arising from the
occupation of the Philippines by the Japanese Milie
tary Forces. Relying on the VWar Damage Insurance
Act of the United States Congress (Public Law Ne.
506) which was passed on March 27, 1942, the peti- L
tioner entered in ite books as accoiints receivable |
from the United States the value of its properties A
demaged snd destroyed by the war. However, on April
30, 1946, the United States Congress enacted the
Philippine Rehabilitation Act of 1946 (Public Law
Ne. 370), under the provisions of which, the wer
damsce claim of the petitioner herein was “reduced &
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by 25 per ceatum of the excess over 3500," In
1947, the patitionsr allegedly came to know for
the first time that 1ts lesses eguivalent to 234
of the excess over #l,00C,00, or 296,054,828,
¢ould not be recovered, and therefore wrote It

off in its books of acecounls for the year 1947,
and included in its income tax return for 1947,

88 war losses, bad debts asud/oxr as business losses,
the said sum of #256,054,88, The respondant Cel-
iector of Internal Revenue disallowed the 2mount
of #256,004,88 as deduciloa [roa petiticner'®s in-
cone tax return for 1947, and ga June 6, 1949, as=-
sessed against and demanded from the petitioner
payneat of deiiciency income tax fox the year 1947
in the sum of #34,0636,2]1 corzesponding to the dise

sllewed amgunt of 7256,0%4,89,

Ga June 29, 1949, tha petitioner, pursuant
%o the deilciency assessment snd demand of the res- i
pandent, paid under protest the sum of 134,636,21 i
on Septeaber 5, 1943, and thereafter, it repeatedly I
sought froa the respendent a recensideration of the
dliiciencf ingeme tax assessuent and the pefund of ‘
the amount of 34,636,221 which was later reduced te
P36, T726.53, alleging that the said cssossment was

illegal under Section X, par, {(d), sub-pazx, (2}, 1

and Section 30, par. (2), subepar, (1) of the He- |
tional Internal Revenue Code, On July 28, 1953,

the respondent denled the claim for refund of I
#30,726,53. Hence, on August 27, 1953, the peti- ;
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tioner filed a "Petition fer Review® with the ds-
funct board of Tax Appeals which afflrmed the de=-
¢islen of the respondent and denicd the claim of
zrefund of the petftioner or Cctober 26, 1953. On
December £, 1952, (net 19%1 z¢ stated In the stii-
pulation of focts) the petitiorer tppecled the dee
eision of the defunct Soard of Teax Appeals to the
Suprene Court, but the same was disnissed witaout
prajudice by the Suprame Court on April 50 1994,
in Conscaance with Its decision in the case of
Undversity of Sto. Tomas va, Joard of Tax Appeals,
Gl Ho. L5701, prom, June 23, 1953 {49 0,0, 2245),

Gn May 18, 1954, viz approximataly one month
before the crestion of this Court, the petitionar
fled thie cese with the Court of First Instance of
Manils, and on April 16, 1955, the Court of Flrst
Instonce of Menila remanded the case to this Court
fexr final disposition pursusnt to Section 22 of Ree
public Act Ne, 1122,

There 2re only two issues zaised in this ape-
peal, condensed as follows:

1. Whather or nut this Court has Jurisdiction
over the iastant case under Section 306 of the Nae
tisael Internal Revenue Code which gives the taxe
payer only two (2) years from the dete of payment
of taxes wit hin which to Coumence his suit or pro-
conding in court (or the recovery of the ssme; and

2, ®hethexr or net the losses sustained by the
potitioner in the smount of +256,004,88 is deduce

tible under Sectien 30, pax (d), subepazr, (2) and/
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o section L, par. (o), sube-par, (1) of the Nae
tional internal nevenue Lode,

daing es it is a prefiudicial question, ws
shall {irst procveed to rescive the question of
Juxisdiction which was raised by the respondent
88 & special deiense in paregraph (b) of his ane
swex,

ihe respondent coatends that a ssre perusal
of the uncontroverted facts of the csse will resdily
and clearly show thatl the right of the petitioner te
wdintein the present ;ctjan for the reiund of the
sum of FJIU,726,93 has long prescribed under _ection
306 of the Hationsl Internsl Revenue Code which

reads as {follows

Sec. Sut.

0L proceediny snall be maintalned in

any court for the recovery of any na-
tionel inteznal revenue tax heredfter
aliegyed to have been erroneously or
illegally assessed or ¢ollected, or oi
any penality clalued to have been cole
lected without suthority, ox of aay sum
alleged to have been excessive or in any
wanner wrongiully collecied, uatll a
¢lainm for refund or credit has been duly
filed with the Collector of Internal He~
venue; but such sult or proceeding may be
maintained, whether or not such tex,
penalty or sum has been paid under pr
or 4duress., an BLIC 11 '

i b g L

est

pAyaeat g e L

scor ﬁé supplied,
In P, J. Kilener Ceupany Ltd, vs, Saturnine
Savid, G,A. No. L=-5157, April 27, 1983 (49 C.C, Ne.
5, 1852) the Supreme Court blazed the computation
of the twe yesr pr!lcrlpt;v! period fixed in the
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above=quoted provision of our Tax Code, thus:

“Te this end, and bearing in mind
that the Leglslature is presumed to have
understoed the ] it used and to
have acted with full idea of what it
wanted to accouwplish, it is fair and
sessonsble to say, without doing vio-
lence to the context of either of the
two provisions, that by tha flrst is
meant simply that the Collecter of ine
ternal Nevenue shall be 'iiun an opper-
muz to consider his mistake, Lf mise
take has beea commlited, befoze e ls
sued, bt , h

L & Y Ui

Having filed his clalm and L)

(e _tine to study it, the clalmas
Dosed should, within the statucory period
spocaad with hils sult withoud
the Callector's decisior
retand the #4111 f the claim with
the Cellector of Internal Revenue to be
intended primarily as » notice or
that, unless the or penalty alleged
to have been collected erronscusly or
illegally is refunded, court ection will
follow." (Underscering supplied.)

In the case st ber, the petitioner aduittedly
paid to the respondent on June 29, 1949, the defie
Siemgy income tax which 1t seeks to recover in the
present 2ction. Obviously, from the said date, it
hed under Section 306 ef our Tex Code, two (2) years
within which to file its action in Court for the ree
covexry of the amount paid (r34,636,.271 thereafter re-
duced to #30,726.%3) or until June 29, 1951, During
all this pericd, the petitioner failed to file am
astion for refund either In the Court of First Ine
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stange of Janila or the Board of Tax Appeals immng-
diately after the crestion of the latter under Exe
osutive Order No. 40i-A, promulgsted on January 5,
1981, Instead, the petitioner simply folded its
hands and just waited for the decislon of the rese
pondent Collector of Internal Revenue = which as
suled In the Klener case it should pot have alted
= 8n 4ts claln f{or refund which wes hended only
after sexe tham four \4) years, or more particu-
damly en July 28, 1953, On that date, the action
foxr refund of the tax in contzoversy had already
10!0 PEeSCIibed Dy such unnecossary waltino en the
paxt of the petitioner,

On Jenuary 5, 1931, Executive Order Mo, 401eA
ePedting the Soasrd of Tax Appesls was issued by the
President of Lhe Yhilippines by authority of Republic
AB% No, 422, ‘From the date ayment of the tex in
@estisn, i.e., June 29, 1949, to the creation of
the Boazd of lax Appeals on January 5, 1951, the pe-
Sitloner herein could have meintained its suit to yee

Sowvar the tax paid in the Court of First Instance,

-

. T8t wis the relief avalleble to it then before the
ereation: of the Board of Tax Appeals. During this
pemied from the date of payment to the crestion of

the Deard of Tax Appeals, one (1) year, six (€) sonths
and six (6) days were consumed Ly the petitioner withe
out amy sult being filed by 1t in the Court of First
Instance of :anila thereby leaving only five (%) months
sad tusctvafome (2) dave of the two-vesr statutory

| 1 -
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period provided for in Section 306 of the Tax Cods,
Pursuant to section 20 of Executive Urder He,
401=A which was then presumed te be valid and en-
forceable znd considered to be legal im all respects,
¥No judicial proceedings agaimst the Govermment in-
velving matters arising under the National Internal
Revenue Code, * * x x x shall be maintained
except 2s herein provided, until and unless an ap-
peal has been previously filed with the BDoard of Tex
Appeals and disposed of in accordance with the proe
vislons hersef.,* Inasmuch as the petitiener hamelia
under the above=-quoted section of Executive Urder
Ho. #0leA, could not have filed an actlon for the
refund of the tax in question in the Court of Flrst
Instance during the remaining period of five (5)
wonths and twenty-four (24) days, then it should
have gone to g¢he Board of Tax Appeals within the
sald remalning period for the recovexry eof tha taxes
paid as that was the last and enly possible remsdy
left to it at that time. lowever, as heretofore
stated, the petitioner, for reasons of its own, pree
ferred to wait for the decision of the Collecter of
Internal Aevenue regarding his claim feor refund
which, as ruled in the Kiener case, he should not
have waited fer, and allowed the remaining five (5)
months sad twenty-four (24) days of the two-yeer
period fixed by lew to expire without taking the
necessary i..u action, Thus, from the foregoing
facts and applying Section 306 of our Tax Code and
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the ruling of the Supreme Court im the Kiener case,
4% is cbvious, that the right of 2ction of the pe-
titioner herein to recover the sum of #30,726.53
whigh it alleges to have been illegally collected
by the respondent, heas long prescribed and this
Court is now without Jurlisdicticn over the instant
cese filed before the Court of First lnstance of
Manila on day 18, 1904,

lozeover, even if we were te consider in all
liberality to the petitiener, the running ef the
teo-year prescriptive peried suspended from the
exeation of the Beard of Tax Appeals on January 5,
1981 teo the promulgation by the suprese Court of
its decision in the case of University of Sto, lomas
ve, The Beard of Tax Appeals (49 0.6, 2245) on June
23, 1953, let us say because the petitioner was thea
#% 3 quandary as Lo where to file ite actioa for re-
fund inassuch as the defunct Doard of lax Appeals
WS not @ pegular couri of justlice, still we shall
azgive ai the same final result, In the University
of Santo Tomas case cited above, the Suprese Court
held in c¢lear and unaistakadle words that "Executive
Order No. 40l=A 16 null and vold ia so fax as it
intezxiexes with the Jurisdiction of the Courts of
Fizst lanstange in cases arising not only uader the
internal revenue law bui alse customs law and am-:;
ment Law x x x " However, notwithstending such
zuling which should have served as a clear guide to
the nut;mr, after receiving the Collectort's de-
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cision of July 28, 1953 denying its claim fexr refund,
(approxinately one menth after the promulgation of
the decision ia the Sto. Tomas case) it still filed
its petition for review with the Board of Tax Appeals,
instead of with the proper Court of First Instance.
It was only on Nay 18, 1954, after the case was
brought on appeal te and dismissed by the Supreme
Court, when the petitioner filed ita action %o recover
the tax in controversy with the Court of First Ia-
stance of Manila, Indeed, even 1f we were te inter-
pret the provision of Section 306 of the [sx Code to
libersl extremes in favor of petitiener, we would
still have no jurisdiction over the preseant cass
filed fax beyond the two-year prescriptive peried.

Having thus decided that wa have ne jurisdic~
tion over the instant case, it becomes unnecessary
therefore te decide the second issue which goes
into the mezrit of the case,

WHEREFGRE, let the above-entitled case de, as
it is hereby dismissed for lagk of jurisdiction,
with cests against the petitioner,

$0 CGRDERED,

Hanila, Philippines, Maxch 9, 1956,
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