REPUBLIC OF THE PHILIPPINES
COURT OF TAX APFPEALS
QUEZON CITY

SPOUSES ARTURO SORIANO and
VIRGINIA T. SORIANG,
FPetitioners,

— versus - C.T.A. CASE NO. 5563

HON. LIWAYWAY VINZONS-CHATO Promulgated:
as COMMISSIONER OF BUREAU OF
INTERNAL REVENUE,

Respondent.

DECIS IO

This is a case involving & claim for refund of
capital gains tax in  the amount of FI946, 206, 13 paid by
the Fetitioners in & foreclosure sale involving twenty
(20 parcels of land including improvements, which were
redeemed before the expiration of the statutory period of
one Vear.

Spouses—petitioners are taxpavers with residence at

Tugatog, Meycauayan, Bulacan.
On March 4, 1993, Fetitioners entered into a
contract of loan  in the sum of R1E, 000, 000,00 (TSN, Feb.

Se 1998, e 5 wilth Mebropolitan Bank and Trust  Company
(Metrobank). Said loan was secured by a real estate

mortgage over the saild twenty pieces of real property



DECISION
C.T.A. CASE NO. 35563

located at Meycauwayan, Bulacan covered by the following

original/transfer certificate of title numbers:

TET NOL T-183317 D) Exhibit
TCT NO. T-153318 0D Exhibit
TCT NO. T-153319 (M) Exhibit
TCT N, T-153634 (M) Exhibit
TCT NO. T-15969%3 (M) Exhibit
TCT NO. T-139696 () Exhibit A-5

TCT NO, T-1359697 (M) Exhibit A6

TCT NO. T-159698 (M) Exhibit A7

TCT NO. T-13969%9 (M) Exhibit 2-8

TCT NO. T--159700 (i) Exhibit A-9

TCT NO. T-152701 (M) Exhibit A-10
TCT MNO. T-189702 01 Exhibit A-11
TCT NO. T--159703 (1) Exhibit A-1&
TCT NO. T-159704 (M) Exhibit A-13
TCT NO. T-87.718 (M) Exhibit A-14
TCT NO. T-87.719 D Exhibit A-13
TCT NO. T-1&50644 (M) Exhibit A-16
TCT NO. T-160645 (M) Exhibit A-17
TCT NO., T-37, 2030 Exhibit A-18
OCT NO. 010D Exhibit A-19

The Repgistey of Deeds of Bulacan accordingly made The
corresponding annotations on  the titles abovementioned
(Exhs. A-Z0 to A-39).

Upon failwre on the part of the Fetitioners to pay
the loan per agreement, Metrobank instituted an extera-
Judicial foreclosure over the said mortgaged properties
on Movember 7, 1995, The foreclosure sale was conducted
by Sheriff Carmelita 5. Ipapo of the province of Bulacan
on  the same day. There being no other bidders, the
foreclosed properties were awarded to dMetrobank which
tendered a bid price of R18,984, 188,68, Conseqguently,
the said sheriff sxecuted a Certificate of Sale (Exh. BY.

The Bureauw of Internal Revenue (BIR) assessed capital
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-
o
:

pains tax on said sale in the amount of 46,206, 13 which

was paid by the FPetitioners (Exh. LC, T8N, Feb. 3, 19948,

p. =3). The folilowing day, that 1s, November 8, 1995,
the BIR issued a certificate (MNo. 887402  authorizing
registration of subject properties (Exh. D). On MNovember
4, 1925, the Certificate of Sale was registered at the
Registry of Deeds (Exhs. A-41 to A-59).

On Movember 7, 1336, before the expiration of the
raedemption period of one year from the date of

registration of the certificate of sale as provided under

i

Act 3135, as amended, Petitioners were able to redeem the

e,

foreclosed properties and paid to Metrobank the amount of
FE1, 287, 161, 90, 2 Deed of Redemption was then executed
by Metrobank on November 7, 1996 (Exh. E).

On February 24, 1227, Fetitioners filed & claim for
the refund of the capital gains tax in the sum of
FE4E, Z06L 13 paid on the sale of said foreclosed
properties (Exh. F). Revenue Officer Ma. Mercedes Cerezo
prepared a memorandum to Revenue District Officer Albertn
f. Bernales for the refund of the capital gains tax paid

hy the

U1

poUEESs (Exh. 5. The same memorandum  was

[£4)

indorsed and forwarded to the Appellate Division of the
IR on April 25, 1927 (Exh. H).
There being no action on the part of the Respondent,

and  mindful of the near expiry of the two-year
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preseyipbive pericd, Fetitioners came to Us on NMNovember
7, 1997, by way of a Petition for Review.

Cetitioneys maintain that thsy are entitled to the
refund claimed. Respondent, on the other hand, by way of

Special and Affirmative Defenses, avers that:

1) The olaim for refund of capital gains tax
has without any 1legal and factual basis and
that the Memorandum of Revenue Officer Ma.
Mercedes Cerezo duly indorsed by Revenue
District Officer Albesrto A. Bernales is only a
recommendation on the matter, the same not
being final and executory until the
Commissioney of Internal Revenue approves it

=) Under Section Z1{e) of the Tax Code, as
amended, capital gains presumed to have bhe2en
realized from the <ale, exchange or  other
disposition of real property located in the
Philippines classified as capital assets,
including pacto de retro sales and other forms
0of conditional saie=z, by individuals including
estates and trust, shall be taxed at the rate
of 5% based on the gross selling price or  the
fair market valuwue prevailing at the time of
sale, whichever is higher. The phrase
Yincluding pacto de retro sales and other forms
af conditional sales” necessarily includes a
mortgage forecloswre sale under Aot 31350 as
amended by fAct 4118, Specifically, under
Revenue Memorandum Civoular No. 4186, a
conditional sals transaction like a mortgage
foreclosuwre sale is embraced under this lawsg

Based on the foregoing provision of the
Tax Code, it is clear that a mortgage
“oreclosure sale is subject to the 9% capital
gains which is not refundable or creditable fFor
the simple reason that at the time of payment,
salid tax was legally due and demandable.
Moreaver, the subseguent redemption of the
propevty by the mortgagor within the period of
redemption does not render the ocollection of
the tax erraneous or illegal =0 as to entitbtle
the payee to a vefund or credit for a tax which
was legally cue and collectible wupon its
foreglosures
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! In an action for refund, the taxpayer has
he bhurden to show that the ftaxes paid were
grroneously o illegally collected and failuwre
to do so is fatal to the action; and

o
i

4% Claims for tax refunds are constried
strictly against the taxpaver. Taxpaver-

Petitioner has no cause cf action.

]

o+

R

3.

ent then submitted the case for decision without

i

rapan

H

precenting any evidence.

The sole bone of contention bztween the parties in
this casse 15 whether or not Fetitioners are liable fTo pay
the 5% capital gains tax on  the sale of foreclosed
properties despite the redemption therecf within the
statutory period of one year.

We find in favor of Fetitioner.

]

Section &1 (e} af  the 1995 Tax Code provides as

follows:

(e} CLapital gains from sales of real
property -~  The provisions of Section 33
notwithstanding, the capital gains presumed *to

have heen realized from the sale, exchange or
other disposition of real property located in
the Philippines classified as capital y
including pacto de retro sales, by individuals,
including estates and trustse, shall bhe Ltaxed at
the rate of 5% based on the gross selling prics
or the fair market value prevailing at the time
of sale, whichever is highery xxux

There 15 no dispute between the parties that the
extrajudicial foreclosure sale of the subject properties
fall under the category of conditional sale mentioned in

the aforeguoted Section Zifle} of the Tax Code. In fact,
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in Revenue Memorandum Order  Noo £-92  iszued orn January

1%, 1992, mortgage forecloswre sales, whether judicial or

oy
B
Y

.

vajudicial, arve consideved conditional salesy, to wit:

11

i

a s — The tax applies not only *to
srdinary sale transaction but also to pacto de
retra  salesz and othev forms of oconditional
sales, which necessarily includes movtgage
Forecloswre sales {Jjudicial and extrajudicial
foreclosure sales’.

i3

The contravarsy stems from the different
interpretations of the parties as to the effacts of
redemption of these foreclosed properties.

Fretitioners believe Tthat ftheir act of redeeming
their properties within the specified pericd entitles
them to the vefund of the capital gains tax paid because
no  transfer of awnership was effected to *the winning
bidder, Metvrobank. Through the process of vedemption,
Fetitioners opine, that they bought back, s to  speak,
their own propercties, hence this fact alone grases  their
liability for the 3% capital gains tax garlier imposed.

Respondent, in his memorandum, argues that the U%
capital gains tax can no  longer be refunded for the
zimple reason that at the time of payment, said tax was
lagally due  and demandable and that the subseqgquent
redemption does not render the collection of +the tax
EVTONE0S.

The flaw in the foregeoing argument of Respondent is

that too much emphasis is given To legalism which alvsady
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purchasey 1% gntitled to & oconvevanoe or
mossession of the praoperty x x M.

It bears

it
ut
i
- 1y
ki
i
Ly
B
-
i3
wt
g
o
Exal
—
i
=1
]
ot

ownership per se that subjects the sale to

gains tax  but the profit ory gain that  was preszumed o

1

have been realized by the sellaer/mortgagor by means of
said transfer as can bhe olearly feen From the orovisions

aofF Section Z1{e) of the Tax Caode {(supral. et ws  nok

forget that +the capital geins tax 1s  an  income ‘tay

.‘.
-
K
t
-5
-
a

i

defined as a tax on & pa incone, WAagesy salary,
COMMLISS10MNE, emoluments, profits  and the like {Black

Law Dictionary, &th Edition). The concept of income

implies gain, profit  or  Flow of wealth (Madvipgal

it

Rafferty 38 Phil a4i4). The guestion that should bhe asked

at  this point 1

[t

s Did the Petitioners profit or  gain
anything from the foareclosure sale where the roperties
were redeemed within the specified redsmption period?
The answer 15 obvious. Deftitioner did nat  sarn  any
income fraom the sale of these foreclozed properties
hence they shoauld not be made liable to pay the capital
gains tax. Even the Respondsnt, in BIR Puling Mo Qe
2z, acknowledged the ineguity of collecting the capital

naines bax before the =

=}

)
“

«pirvation of the redemption period

and provided for the solufion of refunding the same in

case the right of redemption is ewercised, toc wits

"In foreclasurs sales of mortgaged
oroperties, the oreditor-bank is the ztatubory
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=aller, vepresenting tThe owner-mortyg SRS U o
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pavmenty i the v
by the debtor-mort
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In  arvder o Ffurtber orevent the inesguity that will

.

a1 goins tar is collected before the

gooiration of the period of redemption, the Secretary of

dlations MNMo.o 4-99. dated Maroh

TEANC S 1

9, 1927, where e cabtzgorically declaved, tThus:

LE R e
.!."!g

of fhe
tax  sha =S
haz  been devlved by the mortgagor and no sale
o transter of rea mroperty was  rea
{(Section 5 of RR 4-9

The aforeguoted RR -39 affirms this Dourt?s

claim for rvefund of

in granting

,‘
3
i
i,
1}
—
3

As osald BR O 4-99 states, et

13

by tThe

.
; Ehvan no . il
wi 1d e unjust LR PR

the capital gains tax which they already paid on
the foreclosurs zals of their properties when the facts
shnow  that  they redeemed these properties within the

period specifisd by the law.
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WE CONCUR:

6‘ e \Q-—QA«\'\A\
ERNESTO D. ACOSTA
Fresiding Judgs

(Dissenting?
AMANCIO Q. 5AGA
Rescoiats Judge

CERTIFICATION

T hereby certify that the abowv decision was resachaed
aFtaer dus  consuliation with the mesmbers af the Court of

Tax fppeals in accordance with Section 13, Srticle VIII

b o g Oeene

ERNESTO D. ACOSTA
Fresicding Judge

of the Constitution.



REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

SPOUSES ARTURO SORIANO and
VIRGINIA T. SORIANO,
Petitioners,

- Versus - C.T.A. CASE NO. 5563

HON. LIWAYWAY VINZONS-CHATO Promulgated
as COMMISSIONER OF BUREAU OF

INTERNAL REVENUE, )
Respondent. )
X _________________________________________________________

DISSENTING OPINION

The majority decided in favor of the petitioner and ordered the respondent to
refund the amount of £946,206.13 representing the capital gains tax paid on the
foreclosure sale of 20 parcels of land.

The determining factor which led to the grant of the refund is the fact that
petitioners redeemed the properties within the period specified by law. Thus, it was
concluded that since no gain or profit was realized by petitioners, then no capital gains
tax liability attaches to these transactions.

[ humbly disagree with the above conclusion.

Section 21(e) of the 1995 Tax Code mandates that:

SEC. 21. Tax on citizens or residents. (a) x X X

(e) Capital gains from sales of real property. - The provisions of
Section 33(b) notwithstanding, capital gains presumed to have been
realized from the sale, exchange or other disposition of real property
located in the Philippines classified as capital assets, including pacto de
retro sales and other forms of conditional sales, by individuals, including
estates and trusts, shall be taxed at the rate of 5% based on the gross
seiling price or the fair market value prevailing at the time of sale,
whichever is higher; x x x. (Emphasis supplied)
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The aforecited provision is unambiguous. It does not make any qualification.
Section 21(e) clearly provides that all other forms of conditional sales are subject to
5% capital gains tax and this includes foreclosure sales of real property.

In short, foreclosure sale is a conditional sale which falls within the purview of

Section 21(e) of the Tax Code. Further, a rereading of Section 21(e) will enlighten Us

that what is taxed are “capital gains presumed” to have been realized from sale,
exchange or other disposition of real property located in the Philippines, classified as
capital assets, including pacto de retro sale and other forms of conditional sales.
Thus, no such actual capital gains is required to be realized in the transaction or that
the transaction be denominated as a sale of real property in order to justify the
imposition of the capital gains tax in a mortgage foreclosure sale by banks, finance
and insurance companies under Act No. 3135, as amended by Act No. 4118. Under
such a situation, the mortgagee-creditor financial institution is constituted as the
statutory seller thus becoming liable for the payment of the capital gains tax due on
such foreclosure sale based on the bid price in the auction sale. The amount of capital
gains tax paid by the financial institution is however recoverable when the right of
redemption is exercised by the mortgagor-debtor or when the property is sold to any
party whatsoever (BIR Ruling No. 006-92). On the other hand, whether or not the
capital gains tax is paid by the mortgagor-debtor at the time of the mortgage
foreclosure sale or advanced by the mortgagee-creditor, the same is not refundable
because the said capital gains tax shall form part of the adjusted cost basis of the

property pursuant to the provisions of Section 40(B)(1) of the Tax Code of 1997.
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WHEREFORE, in view of the foregoing, | hereby register my dissent to the

, Ag/

JKM’XN’C‘H)’& :

majority view and vote to deny the claim for refund.

Associate Jydge



