RE°U " IC OF THF. PHILIPPIN: 3
COURT O¥ TAX APPEALS

'Quuen CITY —
e |
AMER#CAM RUBBER COMPANY, ) ‘\
o ’
THE COLLECTOR OF
Respendent,

This is an appesl from & decision of the re-
pondent dsted February 11, 1955, holding j:ntitlanu
1isble for the payment of the sum of #61,127.77,
representing deficlency sales tax and surcharge
for the pericd frem 1949 to 1953, plus P BLS§,00, as
penalty for feilure to pay on time, and B50,00,
as pemalty for using the gensral jourmsl and ledgor
in locse leaf form witheut the writtem authority
of the Collector (now Commissioner) of Intersal
Revenue, or an aggregate amount of 166,022,77,

Fetitioner, a domestic corperation duly
nuﬂiu‘ under the laws of the 'hilippines, is
engaged, among others, in the business of manufao-
t ber for sale, Juring the years 1949
to 1953, the lumber it sold was mamufactured from

logs taken from its forestry concession, from the
concession of the 8ta. Clara lumber “o., and from
& traet of land granted by l.nl to the University
of the Milippines which was operated by the Sta.
Clara Lumber o, in mm-.uf & timber license
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agreement, The logs cut from these sources were
hauled in petitioner's trucks to its sawmill with-
in the concession area of the Sta, Clara Lumber
Co. where they were sawn into lumber. From the
sawnill, the lumber was transported im petitioner's
trucks to its dock at Issbela, Basilan, where it
was checked by its employees, who prepared tally
sheets and summaries or recapitulations. A copy
cagh of the tally sheets was retained by peti-
tioner and another one was forwarded to the Bureau
of Forestry. The original copy, together with tﬁl
corresponding reeapitulstion, wvas delivered to &
representative of the Sta, Clara lLumber ‘o, at
Isabela, Basilan, )

The lusber vas -m:lm from petitioner's dock
2t Isabela to Hanila under bills of lading issued
te Sta: Clare lusber Cocy 65 shipper and consignoe
or, in some cascs, to petitioner as shipper and Sta,
Clara Lumber Co,, as consignee. As indicated in the
bills of lsding, the freight charges were payable
at destination (Mantla).

The lumber in question was sold to different
buyers in Manila by the Sta, Clare lumber Co. under
ssles contracts which recited, among others, thst
sald lumber was the "timber of the American Buhber
Company” and ihnt the buyers “will reimburse the
seller for the transportation, handling and other
expenses, ete." The lumber was billed to the
buyers at prices, which included tmmmpidn,
handling end other gxpenses. The proceeds of the

sales, after m%sgmm these
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expenses and the 54 commipsion of the ‘ta, Clars
lumber Co, on the sales, ‘m deposited by it with
the Nationsl City Bank of New York for the aceount
of petitioner, w,'p:_t!ﬂm did not
include the freight, handling and other expenses as
part of the gross sales in computing the 5% sales
tax.

The Sta, Clara Lumber Company 11;“““ the lum~
ber sgainst marine risks of loss or dsmage occuring
while in tramsit from petitioner's dock et basilan
to Manila. The premiums were allegedly paid by 1it,

Sometime In 1953, & certain guantity of lum-
ber was shipped to Japan under %ills of lading
wherein the American Rubl:;lr Coey for account of
General Enterprises, Inc., & domestic cororation,
was indieated as shipper. It appears that peti-
tioner invoiced the lumber to Ceneral ‘nterprises,
Inc, s¢ buyer, which shi ped the same under terms
“"eash against shipping papers” teo order of shipper.
The freight was payable "as arranged - freight
collect.” This shipment was not returned by petie
tioner for tax purposcs. l!ie!ther vas the cales
tax paid thereon,

On the theory that the freight, handling and
other ml'imrrﬂ in gomnection with the
shipment of lumber from Basilan te Manila and that
the sales to the Japsnese buyers were subject to
sales tax, respondent Cﬂllﬂm assessed u;:lnﬂ
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petitioner & deficiency sales tax plus the corress
ponding surcharge, in the total amount of P614127,77,
computed &as follows:

Gross sales for 1”' eose0e® LW
5?': tax due on ﬂ“‘,” o312 o0 9 «92
lesar Tax n’-‘ esssespeneesn

36,5095
. Deficiency -1" tAX ecveccvvscecsvescces '1“’551033

57 tax due on £V, 70030015 o PO
on . .
Lesst Tax paid :..iotc--o-. _M

md’w “1.. m ohoBsOSDEOOSOIBIIBTLISED Fh'“ﬁ?’”

Gross sales for 1991 ceeeses P1,203 7]6'29
5% tax due on P14203,736.29 = P 60,106,869
Lesss Tax pald cecescoseses

Deficiency 58188 BAX ccocossscosssccses ¥12,877.07

q’rﬂml&‘l fl;’ F 110--03 %’

lesss Tax ﬂ-’- #ssvescnsccos

Deficiency 2ales TAX cvececssvescrnsese » 1;*‘.“7

Grose sales for 1953 onaes P 33.%
tll “ on .nim{‘:& =m0 " ..‘L’n

m LA X R RN E R B R 2 m
.\“DD...I'.""’". ‘!’1‘:'”

ﬂf 1,!! a sovovee w
TOTAL mﬂﬂ' '

At the same time, petitioner was required to pay
the sums of Pl BL5,00 and P5U400 as alleged penalties
for delinguency in the payment of the deficiency
sales tax and for using loose leaf journsl and
ledger without prior authority of respondent,

lot satisfied with the decision of respondent,
petitioner has lp‘m

The Tellowing are the issues which the parties
reised for cur consideratiom:

1. whether or not respondent®s right to
determine the deficiency assess-ent of 710,591,3%,
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plus 254 sureharge, on petitioner's sales of lumber
in 1949 has alreedy rescribed;

2. Whether or not the freight, bandling and
other expenses incurred in the shipmert of luzmber
from Pasilen te Menila should be included in the
groes sales Tor the purpose of computing the 5
sales tax;

3« Whether or not petiticrer is liable for
the sales tax on the LOC,000 bd, ft. of lumber
shipped to Telgo, Jepan, for a/c Ceneral "nter-
prises, Ine. on August 27, 1953y

%, Whether ¢f not petitioner is liable for the
254 surcharge on the edjusted sales tax for the bth
quarter of 1952; and ) ‘

S« Whether or not petitionar is liable for the
suns of Ph,845,00 and #50,00 ag penalties for fullure
to pay the deficiency sales tax on time and for using
the general ledger u«nd Journal in locse leaf form
uithaﬁt written suthority from respondent,

//'Dn the Tirst issue, the anawer is in the
affirmative. The pipght to assess an intermal
reverue tsx is limited to five (5) years from and
after the filing of th; return, (Sec. 311, Revenue
Code.) And iﬁ case of & false or fravdulent Fe-
turr with intent to evade tax, or of rlilnr-.tu
file & return, the tax may be assessed, or a pro-
eseding in sourt for the collection of such tax
may be begun without assessment within ten years.
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after the discovery of the falsity, fraud, or
omission. (Sec. 332, Reverue Code.)

/ From the evidence of record, it appears that
the sales tax returns for the four quarters of '
1949 were filed on April &, 1949 (Exh, M-k), July
5..191-9 (Exh, ¥=9), Uctober &, 1949 (ixh, M=13),
and January 5, 1950 (Exh, M-16), The assessment
for deficiency sales tax covering sald taxable
periocds was made on F-hriur 11, 1955, (See 5xh,
D=2 for petitioner; Exh., 1 for respondent,) From
Janusry 5, 1950 when the return for the fourth
quarter of 1949 was filed to the date of assess~
ment more than five yesrs and one month elapsed,
Obvicusly, the pight of the Govermment to assess
the deficiency sales tax of #10,591,3f for the year
1949 had already preseribed when the assessment
. was made by respondent, pursuant to “eetion 31t
of the feverme Code,

It 43, however, contended that petitioner
filed a false return so that the deficiency tax
may be assessed within ten years after the discovery
of the falsity on December £, 195, The sole
basis of respondent in sustaining that petitioner
filed a false and frevéulent return is the faet
that petitioner made substantial underdeclarstions
of its sales of lumber. Ve guote from the memo-
rundum of coungsel for respondents:
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"In 1949, 1950, 1951 and 1952,
950,81 Pans EBao00, P2or et ur T
and Pa'gl,ﬂﬁ.{'h. resp tir:l: El!.n-
nibits Y0, *G-a', {o-B' and 'ac').
These nhtnnthl underdeclsrations

with intent to evade payment of the
tax (Perez vs, Court of Tax Appeals,
et Q‘ Ge Ry lo, Iﬁ‘m, Hay 3’0’
1959)." (Page 10, Vemorandum for Ree-
spondent,)

/ 4n untertcsioration of sales; oven if the amsust
not declared be substantial, s not, standing alons,
sufficient to justify the conclusion that the taxpayer
filed & false or fraudulent return with intent to evade
tax. To support a finding of fraud, there must be
evidence that the taxpayer deliderately filed a
false return with intent to evade tax,

must be and proved, at least
satisfacte if not conclusive
one who its existence,

see alse Collector v, Ilagan, G,
MQ 1-1‘1'3 & 1'1.*' h‘ta ﬂ’ 19 o)

[htwmmnmumm
of the alleged fraudulent intent of petitioner here-
in when 1t filed its sales tax returns but he has
.mmmﬂuu--mmtmmmnr
(50% sureharge) imposed in Seetion 183 for filing

.cw!.i.b-&.-‘lw&.,'l’q
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false and fraudulent returns, an eloquent preof that
respondent himself did not believe that petitioner
deliberately f1led false returns with intent to evade
tax, (Central szucsrera de Tarlae v, “ollector,

Ce To Ao No, 206, Oct. 15, 1996, affd, in G. H. Nos.
I=11760=614 July 31, 1950,) we are, therefore, of the
opinion that petitioner’s ssles tax returns for the
four gquarters of 1949 mot being fraudulent, the
assessnent of the hﬁdw seles tax for nu
mi-iumlmmum-ﬁwmm
five-year period preseribed in Section 3131 of the
"evenue Code.

; " ‘1%'14 .
- IT"'“""'IF"""‘I"‘H""I"I AN

Consistent with our conclugion on the Tirst issue,
the resclution of the second issue will be limited
to whether or not the freight, handling and other
expenses incurred from 1950 to 1952 should be in-

'nlﬂqlhm:uuuluum“nft&m

sold by petitioner for the purpose of computing the
sales tax,

The deficiency sales tax sssesssent for the
years 1950, 1951 and 1952 amcunted gu'ra1 257,96,
P12,677407, and #1,964.47, respectively, These
deficiencies resulted from the inclusion of freight,
handling and other expenses which were incurred in-
eident to the shipment of the lumber from Sasilan to
Hanila as part of the tazable gross selling pl?.lll of
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said lumber, ‘
It is contended on behalf of petitioner that the
lumber in guestion was sold to Sta, Clara lumber Co,
in Basilan, Conseguently, it is concluded that the
rumt,hunu-ﬂoﬁtrmamuuth"
included in the gross selling price of the lumber for
the purpose of computing the sales tax. OUn the other
hand, respondent maintains that the lumber was sold by
petitioner to Manila buyers through the Sta., Clare
iumber Coe as its sgent, lNence, the sald freight,
mmlithuﬂdtMm
selling price of the lymber and should be taken into
mgn-mummmuu-h:.
/'The records show that the lusber of petitioner
shipped from Basilan to Manila consigned to Sta, Clara
iumber Co, was sold by the latter ss agent for the
former, This is evidenced by the facts that in the
liguidation statements submitted by “ta, Clara lum-.
ber Co. to petitioner, the entire proceeds of the
sales were deposited by the agent with the National
City Bank of ¥ew Tork in Manila in the name of peti-
‘tioner after deducting its commission of 5% and the
expenses incurred in the transportation of lumber,
If the lumber was sold by petitioner to Sta. Clara
lumber Co. in Dasilan, payable only after the lum-
ber was resold by the vendee, why did Sta, Clare lum-
_ber collect & commission of 5% of the proceeds of the
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sales to Manila buyers? The only conclusion that cen
be drawn from this circumstance 1s that Sta. Clare
Lumber Co, did not buy the lumber from petitioner but
that it scld the lumber for petiticner as its spgent
for which 1t earned a commission of 54 of the sales.

/Mothlr important faet which reveals that Sta.
Clara lumber Co, was the agent of petitioner is the
blling of the 5% ssles tax in the invoices issued by
Sts. Clara lLumber Co, to the Manila buyers. For in-
stance, in Invoice Yo, 45856, dated August 29, 1949,
eovering a sale of lumber to the New Manila Lumber
Company {m; 7~186, reproduced on pp. 24=25, ‘emo-
randum for Fetitioner), the sales tax of 5% in the
sum of #979.56 was billed ds a separate item in the
invoiece. If, as alleged, the lumber was scld by
petitioner to Stea. Clara lumber Co,, the resale of
sald lumber by the latter to the Vew Yanils [usber
Company is not subject to the sales tax as it was
mot an original sele, The faet that the invoice shows
that the sales tax was billed te the purchaser (lew
Manila Lumber Company) cenclusively shows that the
sale was made by Sta, Clara Lumber Co. for peti-
tioner and not for its own account,

Much stpess has been placed upon the fact that
the bills of lading covering the shipments of lumber
from Basilan to Manils showed that the freight charges
and other expenses of tramsportation were charged to
and paid by Sta, Clare lusber Co., and for this
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reason, it is alleged thet said lumber was really sold
by petitioner to Sta. Clara lumber Co, at the peoint
of shipment (basilan). But the evidenee shows that
said freignt charges and other expenses were ihuul
to the buyers as part of the selling price (ixh, Fe
186), and in turn were dedugted by ita. Clare Lumber
Co. from the proceeds of the sales which were deposit-
ed by the agent for the account of petiticner in the
National City Bank of New Yorke It is to be noted
alsc that the 55 commission collected by the Sta.
Clare Lumber Co, im computed on the gross selling
price, which ineludes the freight charges and other
shipping expenses. (See Iiquidation Statement Exh,
¥=185, reproduced on pp. 22-23, Memorandum for Fetie
tioner,) It is obvious, therefore, that the freight
charges and other transportation expenses of the lum-
ber from Basilan to Manila were for the sccount of
petitioner and are part of the gross selling price
of the lumber sold to the Manila buyers. (Macondray
v. Adm, de Rentag Internas, %0 Fhil, 1233 Insular
lumber v. Coll,, G, K, No. =7190, April 28, 1956.)
A‘htnth‘ll'rﬂmullmtam
| thaet Sta, Clara lumber Co, insured the lumber while
in transit ﬂ‘u Basilan to Manila, which is an indice-
tien that ownership passed from the shipper to the
econsignee, yet this ciroumstance 1s not ecnclusive
of the setusl relstionship between the shipper (getie
"tioner) and Sta. Clara lumber Co. (consignes), es-
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pecially in view of the fuats that the latter in
selling the lumber was paid merely a comumission of

5% of the sales and that the transportation expenses
which were at first pald by 1¢.vere eventnslly charged
te and eollegted Trom petiticner, '

It appearing that Ste. Clare "umber Co, neted
merely as an agent of petitioner in the sales of the
lumber in guestion to the Menila buyers and that the
buyers reimbursed the seller (petitioner) for the
freight, handling and cther expenses, we hold that
these expenses form part of the gross selling . rice
of the lumber end shoyld de included therein in com-
puting the 5¢ sales tax, Consequently, petitioner is
l4able for the dtfilim sales tax for the years
1950, 1951, and 1992, in the stms of 721,457.96,
P12,877.07, and P1,964.,47, respectively, pins 25¥
surcharge for late payment,

The casessment of P1,600,00 represente seles tax
on sales of lumber shipped by petiticner, for sceount
of General Enterprises, Inec., tc buyers in Japan, -

It 1s petitioner’s contention that the transaction
s sn export.ssle which is exempt frow sales tax
under Se¢. 186 of the Revenue Code, us wmended by
Republic Aet Ne, 89%, which resds in part: "x x

And provided, finally, that with respect to joods

or produets shipped or exported abroad, up;rm
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tox shall be levied thereon irrespective of any ship-
ping arrangenent that mey be apreed upon which may
influence or determine the transfer of ownership of
the goods or products exported.”

vV That the lumber in question wes sold by peti-
tioner to Gemeral Enterprises, Ino, before the latter
shipped 1t to Japan is abundantly clear. The sales
invoice, Exhibit J=-3, indientes that the lumber was
sold to Gemeral Enterprises, inc., @& loesl buyer,

It cannot be qualified as an export sale te vhich Ffec,
186 of the Revenue Code, as amended by Republic Aet

No, foh, grants ssles tax exemption. The exemption is
granted to the shipper, and petitionmer is undoubtedly

not the shipper but GCeneral Enterprises, Inec,

o ‘w.: B it Is 3

Certain ssles of lumber in Manila made by Sta.
Clara Lumber Co, m the seecount of petitioner during
the fourth quarter of 1952 were not included in the
sales tax return for that guarter because the report
ﬂudmmmﬁmm“tm. They were
secordingly inecluded in the return for the first gquar-
ter of 1953, HWHespondent secks to colleet the sur.
charge of 294 for delingueray in the payment of the
sales tax on such sales, which surcharge amounts to
P564.17. Petitioner questions the legality of the
collection of said surcharge on the foellowing grounds:
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"It will be poted in this cconnection

that mmi'm ﬁannd 1900=1950 ARCL
congistently fellowed the procedure of
entering in its books records of sales

to 5CL based upon the liguidation state-
ments of the latter and that the oor-
regsponding sales tax returns were flled
for the guarters wherein CL's liguidation
statements were received. This Bgnoa-
dure was not iened by the BIN ! xame
iner in r s the transaction from

- January, 1 te June, 1952, In rds
the transsetion covered by the auditor's
ujut-nti because ANCO received the

rirst of 1953 the same must, o
necessity, be included in the return for
said quarter and the tax due

&l for the first guarter

respondent sdmits, 1t wvas
that the payment was h—gkml, theres
fore, the assessment of P564,17 repre-
mdq!ﬁdmmwurdur-
charge, was void and i1llegal,” (Page W7,

lemorandum for retitioner,)
'/ﬁnhrql-tm-mlnmmnlu, as far

back as 1924, that where ssles are made by traveling

- palegmen of a merchant in plagces cutside of the

municipality or eity where the main business 1is
located, such sales may be reported for taxation

as of the quarter when notice or report of such sales
is received, provided it is made within o ressomable
tlﬁ-. For convenience, we guote the ruling of the
Buresu of Internal fevenue of Pebruary 25, 1974

" ef fected outside of Vanila
by the salesmen of &
established at mey be
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V]
The Intercal Sevenme law, Annotated,
2nd ed.y page 17.)

/The ruling guoted above 1s, to our mind, Just
and equitable, ‘here s texpayer sells poods through
agents in ;laces far from its place of business, it '
is impossible for it to ‘nclude in its returns sales
sade by such agents before the reports of such sales
sre sctually received. iccordingly, the deeision of
respondent in regard to the amount of P564.17 s '
herehy reversed,

Compromise nanplties |
Respondent seeka to ecolleet from petitioner the
sums of e, B845,00 and isu.tau a8 alleged penalties
for failure to pay the deficiency sales tax on time
and for using & journal and ledger in loose leafl
form without suthority of respendent, The nature of
these pemalties 1s deseribed by respondent as follows:
“Zhould you desire to extra-
judieially settle the pensl liability
::!d.u from your u:;.ﬂuid ;1"”91&&5 .
‘tions may pay sum o o0
as pL{g fer fallure to pay on time
and the svm of F50.00 as poula.rnr
using the general journal and
general ledger in loose leal form
dthout written antiority of the
ef Intermal Hevenue,"
(Bxh, De2,)

/mnumtammmmummm
prescribed by law is penalized under Section 209 of
the Reverue Code, wiile the alleged viclation of the
regulations reguiring the previocus approval of the
Commissioner of Internal Revenue before a journal or
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ledger in loose leaf form may be vsed is penalized
under Section 3152 of the same Code, These ecrimimal
penalties are enforceable only by criminel pro-
ceedings (“ec. 311, Revenue Code)j respondent is
without authority to impose and collect such erisinal
penalties. (Murphy v. Trinidad, W+ ‘hil, 693 U, 5, T,
v. Collector, G. R, Nos, [=1127% & L-11260, Nov, 2€,
1958.) His pover 1s limited $c & settlement of
eriminal cases Ly compromise., Without a valid and
binding compromise agreement, he cannot collect
“compromise penaltiez.” As aptly held in The rhil-
ippines International Yair v. Collector, G. K. Wes.
132928 & 1-12932, Mageh 31, 1962s

- 'Mthn-nra! the lrri-f subzitted

——
1
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oS e emmart, e propostsieh et
p on

in proceedings like the the

Cmﬂﬂhxl:pullu s Court may

render in favor of the governe

ment against the taxpayer for the

BTy ss. e cohighiar Somel oh
Srestestioe Fay S1ckatie e B prvi-
sions of the Tax Code - unless, -5""
m}h taxpayer ﬁm his consent
That portion of the decision of respondent in
regard to the alleged compromise penalties must be
reversed, | l
" POR THE FOREOOING CONSIDEAATIONS, the deeision
appealed from is hereby modified, and petitioner
1s herehy ordered to pay the sum of 47,374,368,
representing deficliency sales tax and surcharge on
itz sales of lumber during the years 1950, 1951,
1952 and 1953, within 30 days from the date this
deeision becomes final, #ithout pronouncement as
to costs,
' S0 GRDERED,
~ Guezon City, July 31, 1965. ‘

Agsociate Judge

1 CONGURs
/
% n.z s SR,
ding Judge

Judge Mlejandre B, Afurong 414 not take part,



