REPUBLIC OF THE PHILIPPINES

Court of Tax Appeals
QUEZON CITY

SECOND DIVISION

MINDANAO | GEOTHERMAL
PARTNERSHIP,
Petitioner,

- Versus -

COMMISSIONER OF INTERNAL
REVENUE,

Respondent.

- TA CASE NO. 7801

Members:
~ASTANEDA, JR., Chairperson

C2 " ANOVA, and
MINDAR ™ GF""_LA, JJ.

‘omulgated:

AMEND*=D DECISION

CASTANEDA, JR., J.:

For resolution are the following:

1) Respondent’s

“MOTION FOR

PARTIAL

RECON DERATION (Re: Decision Promulgated on 10 July

2012)” filed on July 31, 2012;

2) Petitioner's

“MOTION FOR

PARTIAL

RECONSIDERATION” posted on July 30, 2012, with
respondent’s “COMMENT?” filed on September 13, 2012; and

3) Petitioners “MOTION TO ADMIT AT1 JF
COMMENT?” filed on September 18, 2012.

Albeit anchored on different grounds, the first two Motions seek the

reconsideration of this Court's Decision dated July 10, 2012, the dispositive

portion of which reads: }(_,
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“WHEF~~OF™ premises considered, the instant

Petition for Review is hereby PARTIALLY GRANTED.

Accordingly, respondent is hereby ordered to refund or issue

a tax credit certificate in favor of petitioner in the amount of

P5,681,141.22, representing the latter's excess or unutilized

input tax attributable to zero-rated sales for the year 2006.

SO ORDERED.”

Before proceeding with the parties’ respective Motion for
Reconsideration, this Court will first resolve petitioner's “MOTION TO ADMIT
ATTACHED COMMENT” filed on September 18, 2012.

In the interest of substantial justice, this Court hereby GRANTS
petitioner's “MOTION TO £ ~WIT ATTACHED C WAMENT”. Consequently,
petitioner's “COMMENT/OPF ~3SIT N (To Respondent’s Motion for Partial
Recons’ “:ration)” is hereby # "MITTED.

Now, this Court will proceed in resolving the parties’ Motion for
Reconsideration.

Responciart’'s Mntjgn far Dgrtia| Parnngidarati

In her Motion, respondent ascribes to this Court an error in ruling that
petitioner is entitled to a refund or issuance of tax credit certificate in the
amount of P5,681,141.22 representing excess or unutilized input tax
attributable to zero-rated sales for the year 2006.

In support thereof, respondent argues that Petitioner failed to comply
with Section 112(D) of the National Internal Revenue Code (NIRC) of 1997,
as amended, that Respondent’s denial by inaction was proper and should be
sustained by this Court for failure of petitioner to substantiate its

administrative claim as required by law, jurisprudence and issuances; that this

Court has no jurisdiction over petitioner’'s claim for refund; Section 112(D) of joa
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the NIRC of 1997, as amended, is a substantive law which must be strictly
applied; and that tax refunds are construed strictissimi juris.

On the other hand, petitioner, by way of COMMENT/OPPOSITION (To
Respondent’s Motion for Partial Reconsideration) states that this Court
correctly found that it is entitled to a refund or tax credit of its unutilized
excess input value-added tax directly attributable to its zero-rated sales for the
year 2006 in the amount of P5,681,141.22.

Petitioner points out that Section 112(C) does not set forth in detail the
documents that a taxpayer is required to submit wi its application for refund
or issuance of tax credit certificate. Further, petitioner stresses that the input
taxes its claiming are fully supported by VAT-compliant invoices and official
receipts and other documents which clearly establish the propriety and
validity of its claim for refund or tax credit; and that even assuming arguendo
that the documents were allegedly incomplete, the submission of complete
documents in the administrative claim is not listed as one of the requirements
before filing a judicial claim for refund or tax credit. Lastly, petitioner argues
that even assuming arguendo that it allegedly failed to prove compliance with
the prescribed checklist of requirements under Revenue Memorandum Order
(RMO) No. 53-98, the same cannot divest this Court of jurisdiction to decide
the instant case because it has been consistently held that compliance with
RMO No. 53-98 is not a pre-condition for filing a judicial claim for VAT refund
or issuance of tax credit certificate.

This Court finds respondent's Motion for Partial Reconsideration no

merit.

)«/
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The pronouncement in the case of Team Sual Corporation (formerly:
Mirant Sual Corporation) vs. Commissioner of Internal Revenue, and
Commissioner of Internal Revenue vs. Team Sual Corporation (formerly:
Mirant Sual Corporation)’ is enlightening as the Court En Banc discussed the
proper interpretation of the term “complete docume ts” under Section 112(D)
of the NIRC of 1997, to wit:

“In the case of Commissioner of Internal Revenue vs.
First Express Pawnshop Company, Inc., the Supreme Court
ruled:

The term ‘relevant supporting
documents’ should be understood as those
documents necessary to support the legal
basis in disputing a tax assessment as
determined by the taxpayer. The BIR can only
inform the taxpayer to submit additional
documents. The BIR cannot demand what type
of supporting documents should be submitted.
Otherwise, a taxpayer will be at the mercy of
the B which may require the prc iction of
documents that a taxpayer cannot submit.

Although the above ruling refers to the interpretation

of the term “relevant supporting documents” under Section

228 of the NIRC of 1997 pertaining to “Protesting of

Assessment”, We find no reason why the same doctrine

cannot be applied in the interpretation of “complete

documents” referred to under Section 112(D) of the same

code xxx.”

Thus, the term “complete documents” under Section 112(D) [now
112(C)] of the NIRC should then be understood as those documents
necessary to support the claim for refund as determined by the taxpayer. The
BIR examiner can require the taxpayer to submit a litional documents but the

examiner cannot demand what type of supporting documents should be

submitted. Otherwise, the taxpayer will be at the mercy of the examiner, who

"CTA EB Nos. 649 & 651, March 21, 2012



AMENDED DECISION
CTA CASE NO. 7801
Page 5 of 11

may require the production of documents that the taxpayer cannot submit.?
Hence, in the event that the taxpayer decides to submit only certain
documents, or, at the extreme, does not submit any supporting documents for
its claim for refund or tax credit certificate under Section 112(D) of the NIRC
of 1997, the reckoning date of the 120-day period would, therefore, be the
date of filing of application for refund.

Anent the supposed application of RMO No. 53-98, this Court finds that
there is nothing in said RMO which mandates that{ : list of documents stated
therein should be submitted in connection with an application for refund or tax
credit certificate under Section 112. However, what is explicit in the said RMO
is its objective which is to "(i)dentify the documents to be required from a
taxpayer during at 't'.

In the present case, upon filing of the administrative claim for the
issuance of its tax credit for excess VAT inputs for the year 2006, petitioner
simultaneously submitted the documents in support thereof. This is evident
from petitioner’s letter-claim dated February 5, 2008, which stated:

“In support of our request for tax credits issuance, we
attached the following documents:

1. BIR Form 2550Q (quarterly) VAT for the year 2006
with complete copies of invoices and official receipts.

7 2. Letter dated August 30, 2001 by Secretary Vincent
Perez, Jr. of DOE addressed to the President &
Chairman of PNOC-EDC, Mr. Sergio Apostol,
confirming that M1GP is a duly accredited gel ating

company; e

? Diageo Philippines, Inc. vs. Commissioner of Internal Revenue, CTA Case Nos. 7846 & 7865,
January 16, 2012
* Exhibit “H”
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3. Certificate of Accreditation No. 95-03-07 issued by
DOE on the 47-MW Geothermal Power Plant of
M1GP;

4. Letter by Benjamin P. Lim, Manager of Planning &
Control Division of PNOC-EDC addressed to Austin
Herrick, Asst. Executive Director of M1GP, advising of
the passage and effectivity of RA No. 9136.”

Since respondent neither sent any written notice informing petitioner
that the aforesaid documents are incomplete nor required the latter to submit
additional documents, respondent cannot now belatedly argue that petitioner
was not able to submit the complete documents in support of its claim for
refund or tax credit certificate. In fact, perusal of the records show that there
was even no audit conducted on petitioner’s application for refund or tax credit
certificate as evidenced by lack of BIR records on petitioner's administrative
claim. Thus, the 120-day period commenced on February 5, 2008, the date

when petitioner filed its administ ive claim together with the supporting

documents in accordance with Revenue Memorandum Circular (RMC) No.

029-99.* & -

* As cited in the case Taganito Mining Corporation vs. Commissioner of Internal Revenue, CTA Case
No. 8090, May 25, 2012, Revenue Memorandum Circular No. 029-09 provides, thus:

I11. Period within which Refund a Tax Credit of Input Taxes shall be Made.

Section 112 (C) of the Tax Code of 1997, as amended by Republic Act No. 9337, provides
among others, that in proper cases, the Commissioner shall grant a refund or issue the tax credit
certificate (TCC) for creditable input taxes within one hundred twenty (120) days from the date of
submission of complete documents. For the purpose of defining "proper cases" in the said provision,
the taxpayer/claimant must have complied with the following conditions/requirements upon
audit/verification of his/its claim:

a. Submission of complete documents necessary to determine and/or ascertain the correctness
of the return and the amount to be refunded;

b. That all books of accounts and accounting records pertaining to the claim are immediately
available to the concerned Revenue Office (RO) for audit/verification;

c. Any discrepancies/findings upon audit/verification shall be reconciled/explained in writing
by the taxpayer/claimant within five (5) days from receipt of the notification from the RO; and

d. The taxpayer/claimant has signified his concurrence to the outcome of the
audit/verification, which shall be evidenced by an Agreement Form.

In cases where taxpayer failed to comply with the above conditions/requirements, i.e., failure
to present accounting books and records for audit/verification, additional documents to explain
discrepancies/findings are not submitted, taxpayer refuses or incurs delay in the submission of the
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Considering that respondent did not act on petitioner’'s administrative
claim and considering further that the judicial claim was timely filed as already
stated in the Court’s Decision dated March 30, 2012 and reiterated in the
Amended Decision dated July 10, 2012, this Court, therefore, is correct in
taking cognizance of the instant Petition for Review.

Petitioner’s Motion frr Partig! Daranejdaratinn

In its Motion, petitioner seeks for reconsideration of the ruling of this
Court finding the exceptions noted by the Independent certified Public
Accountant (ICPA) to be in order. Petitioner points out that its witness Ms.
Daisy Abenes, explained, clarified and rebutted the exceptions noted by the
ICPA and presented pertinent documents to prove and support its claimed
creditable input VAT. Thus, petitioner moves that this Court grants the
refund/issuance of tax credit certificate in the additional amount of
P609,978.10.

Respondent, on the other hand, counters that this Court correctly
disallowed petitioner's input VAT claim in tt amount of P778,502.00 as per
ICPA’s exception, as well as, the amount of P138,613.23, which was the
additional exception noted by this Court. In support of its argument,
respondent explains that this Court correctly disregarded “purchase of service
supported by invoice instead of OR” because in purchases of service, a VAT
official receipt instead of VAT invoice must properly support input VAT claim.

As regards the disallowed input VAT for failure to conform to the proper VAT

Agreement Form, the running of the 120-day period shall stop from the date of notification to the
taxpayer. Likewise, the running of the 120-day period shall be suspended in case a question of law
arises during the conduct of audit/verification and/or review of the claim for tax refund/credit, and the
issue is referred to the Legal Division or the Legal Service, as the case may be, for resolution and
issuance of legal opinion, which should be rendered within thirty (30) working days from receipt of the
request.
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on July 30, 2012, is hereby PARTIALLY GRA TED. Accordingly, the
Amended Decision promulgated on July 10, 2012 is hereby MODIFIED.
Respondent is hereby ordered to refund or issue a tax credit certificate in
favor of petitioner in the amount of P6,139,869.89, representing the latter's

excess or unutilized input tax attributable to zero-rated sales for the year

20086.
SO ORDERED.
22% S O ot
UAM TO C. CASTANEDA JR.
Associate Justice
WE CONCUR:
N. Mu«l«. - G‘W»“A
CAESAR A. CASANOVA C7.ITO N. MINDARO-GRULL
Associate Justice Associate Justice

ATTESTATI N
| attest that the conclusions in the above Amended Decision were
reached in consultation before the case was assigned to the writer of the
opinion of the Court’s Division.
%M/@ < Gyeesh , S
Ut ITO C. CASTAN ™" R

Associate Justlce
Chairperson
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CERTIFICATION
Pursuant to Article VIlI, Section 13 of the Constitution, and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the
above Amended Decision were reached in consultation before the case was
assigned to the writer of the opinion of the Court.
Yool Ve

ERNESTO D. ACOSTA
Presiding Justice



