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"DECISION

This involves an appeal interposed by peti-
tioner China Mutual Steam Navigation Co., Ltd.
from the decision of respondent Commissioner of
Internal Revenue, dated July 18, 1975, assessing
against and demanding from the former the sum of
#23,061.40, allegedly representing deficiency
common carrier's fixed and percentage taxes, in-
clusive of increments, for 1963.

Petitioner China Mutual Steam Navigation Co.,
Ltd. (China Mutual for short) is a foreign shipping
company of British registry engaged in the shinning
business in the Philinnines through its local
ship agent. In 1963, petitioner was represented
in the Philivpines by Smith Bell & Co. (Phils,)
Inc. (Smith Bell for short). In an arency agree-
ment executed sometime in 1970, among Smith Bell,

Blue Funnel Line, China Mutual, Ocean Steam Ship
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- Co., Ltd., and Soriamont Steamship Agencies ( a
division of A, Soriano Corporation), the latter
replaced Smith Bell as the local ship agent of
the petitioner in the Philippines'beginning
January 1970 and has taken over the protest of
-tax assessments against petitioner, among others
(Rxh, "M},

In a letter dated November 20, 1973 re-
spondent assessed aéainst and demanded from peti-
tioner the total sum of £23,061.+0, representing
fixed and percentage taxes, inclwding increments,
for 1963, allegedly for its failure to file the
returns and pay the fixed and percentage taxes on
its gross receipts, coméuted as follows:

Fixed tax for 1963 . . s s B 20,00

Gross receipts in 1963 : 3_1‘4§L24g9

2% tax therein « o B 15,256.30

25% surcharge for late

paysent 'y s o ¢ v - L, 064,20 20,321,900
’ 250,341, 00

144 interest from 1-1-73

to 12"15"73 » ¢ e o o o0 212200""0
 TOTAL AMOUNT DUZ AXND PAVABLR £23,061,40

(Exhs. "O" & "6", p, 24, BIR rec.)

On December 12, 1973 and January 3, 1974, peti-
tioner through counsel, protested the above assess-
ment on the ground that the right of the government
to assess has already prescribed and requested can-
cellation and withdrawal thereof. (%xh. "P", pp. 26~
27, BIR rec.; ©xh. "Q".)

On August &, 1975 petitioner received from re-
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spondent a letter dated July 18, 1975, denying its
protest. (%xhs, "R" &'R-1"; ®Wxh, &, vp. 30-31,
BIR rec.) On September 2, 1975, petitioner instituted -
the instant appeal.

The pleadings of the parties raised the following
issues for our resolution, to wit:

1. Whether or not petitioner has filed the
returns and paid the fixed and percentage taxes on
its gross receipts as common carrier for 1963, and

2. Whether or not the right of the government
to assess the deflicliency fixed and percentages taxes
has already prescribed,

At the outset, we would like to stress the time-

honored nrinciple that tax assessments are presumed
to be correct unless the contrary is shown and the
burden of proof rests upon the taxpayer to overcome
this presumption. The determination, however, of

a deficiency by the government is only prima facle

corract. (Tan Guan v. Court of Tax Apprals, 19
SCRA ©03; Republic of the Phil, v. Phil. Rabbit Bus
Line, Inc., 32 SCRA 211; Gutierrez v. “oll. of Int.
Kev., 14 SCRA 33.) Based on this legal presumotion,
we will now proceed to examine the evidence of the
parties and ascertain whether or not petitioner has
overcome the presumntive correctness of the assess-
ment in question.

Petitioner stoutly maintains that it has filed
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the required returns ané paifd the fixed and percentage
taxes on its gross receints as common carrier for
1963. In support of these contentions, petitioner
alleges: (a) that petitioner and Ocean Steam Shir
Co., Ltd, (Ocean Steam Shiv for short) are the only
two constituent companies operating under the trade
nare Blue Funnel Line; (b) that Blue Funnel Line was
not a separate trading entity in the Philipnines but
mrrely a trade ndme of petitioner and COcean Steam
Ship; (c) that Blue Funnel Line has no vessel of its
ownn operating in the Philivnines but orerated only
the vessels owned either by petitioner or Ocean
Steam Ship; and (@) that the monthly sross receipts
declared by Blue funnel Line in 1963 and on which
the percentage taxes were paid included the receiovts
of retitioner. Petitioner likewise asserts that
pursuant to Section 331 of the Tax Cofe (Sec. 318,
1977 Tax Code), the rieht of the government to
assess the deficiency fixed and percentapge taxes has
already éroscribod consicdering that it was issued
after the lapse of 5 years from the date the return
was filed,

On the other hand, respondent counters that
petitioner falled to nresent evidence proving that it
filed the required returns and paid fixed and per-
centage taxes for 1963. He argues that petitioner is
a separate or distinct corporation from Blue funnel

Line and the receints of the latter gre different
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from the receints of the former. He then concludes
that the tax could be assessed within ten years from
the discovery of the omission to file the return and
since 1t was only on July 25, 1967 that the omission
was discovered, the assessment issued on Yovember
20, 1973 was well within the prescriptive period
prescribed in Section 332(a) of the Tax Code. (Sec.
319, 1977 Tax Cofe.) There seems to be no quarrel
that Blue Funnel Line filed the monthly percentage
tax returns and paid the fixed and perecentage taxes
on the monthly gross receints of various vessels in
1963, (%xhs, "F", "F-1" to "F-11",) 1In fact, re-
spondent, in effect, admitted this 1In his memorandum,
the pertinent portionsof which are quoted hereunder
for facility:

" + « « On the other hand, "x-
hibits 'F'y, '"F-1' to 'F-11' - State-
ment of Gross Treieht on Cargo Lcad-~
ed at Philinnir~ Ports on Steamers of
Blue Funnel Line for the morth of
January to December 1963, clearly
show that Blue Funnel Line Ltd, hacnd
steamers loading cargoes in the Phil-
iovines, thereby sumnortine our con-
tention that the return filed in the
name of said corporation and the nay-
mert of the percentase tax Aue there-
on were for the gecount of the afore-
ramed corporation and did not incluide
the percentage tax due from herein
petitioner," (Memorandur for Resnon-
dent, p. 101, CTA rec.; underscoring
suonlied,)

At any rate, we are more than convinced
from the following facts wnich show clearly that
Blue Funnel Line actually filed the returns and

paid fixed and percentage taxes on the gross receipts
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of various vessels in 1963, In two letters dated
July 7, 1965 and September 29, 1966, respondent
assessed Blue funnel Line the sums of £10,767.,26
and £13,567.8%, respectively, representing defi-
ciency percentage taxes, inclusive of 25% surcharge,
for the 1st and 2nd semesters of 1963, or a total
of 224,335,10, for its alleged failure to pay the
correct percentage taxes based on the “ree market
rate of exchange then prevailing. (T"xhs, "J=-1",
"K-1" & “K-2-A",) The said assessments were duly
protested by Blue ‘unnel Line but the considera-
tion thereof was held in abeyance until after the
Supreme Court shall have decided the case of
Commissioner of Internal Revenue v. Royal Interocean
Lines (GR No. L-26E806) which involved identical is-
sues., When the Sunreme Court finally decided the
Royal Interocean case on July 30, 1970 (34 SCRA
9), respondent assessed Blue “unnel Line on January
28, 19%1 the total sum of 2147,691.02 as deficiency
common carrier's taxes and penalties for the period
from 1960 to June 1966, which included the assess-
ment of B24,335,10 for 1963, (¥xh., "L",) In
compliance with the said decision of the Suvreme
Court, Blue Funnel Line paid on February 17, 1971
the total amount of 2140,191.02, exclusive of com-
promise pcnalfy, which péympnt included the deficiency
assessment of B24,335,10 for 1963, (Fxhs. "M",
"M=1" & "M-2",) These facts clearly show that Blue

Funnel Line had paid the common carrier's tax for
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1963 but was later on assessed for deficiency common
carrier's tax for the same year due to its failure to
pay the correct percentage taxes paSPG on the free
market rate then prevailing which it readily paicd when
the Supre&e Court finally decided the Royal Inter-
ocean case.

The controversy, therefore, between the parties
hinges on the pivotal issue of whether or not the returns
filed and Daymenys of fixed and vercentage taxes on
the gross receiots declared by Blue funnel L ne in
1963 included those of herein petitioner.

Petitioner presented ®xhibit "C", a statement under
oath by Jonn Greenwood, Director (Secretary in 1963)
of China Mutual Steam Navigation “o., Ltd. and Ocean
Steam Ship “o., Ltd., duly authenticated by the Philip-
pine Consul in Liverpool, Trgland, attesting to the
following facts: <(a) that petitioner and Ocean Steam
Shipmw¢ro constituent companies operating as the Blue
Funnel Line; (b) that the business in the Philip-
pines of petitioner and Ocean Steam Ship was oprrated
unfer the name Blue funnel Line. (e¢) that Blue ¥unnel
Line did not operate as a separate trading entity in
1963 and has not so operated before or since that
date; and (d) that per attached certified copy of the
Balance Sheet and Auditors' Report of the blue Fun-
nel Line fof the year ended Lecember 31, 1963, it
did not trade in that year neither has it received
any income nor incurred any expenditure to necessitate

the filing of a Profit and Loss Account. Witnessges

o g~
S
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for the petitioner having direct and versonal know-
ledge of petitioner's shinning orerations and act-
tvities during the year in duestiopn categorically
and unequivocably collaborated the above set-up,
nrature and extent of petitioner's operations when
they declared as follows:

1. Mr., Delfin Jimenez - Accountant of the
Shipning Department of Smith Bell & Co., local
ship agent of petitioner in 1963, testified that
vessels of petitioner and Ccean Steam Ship were onerated
under the name of blue funnel Line; that Blue “unnel

Line has no vessel operating in the Philipvines; that

3
Blue Funnel Line operated two services, i.r., Turo-
pean services unfer the apgency of Smith Bell ard U, &,
services under De la Rama Steamship &eencies (De 1la
Rama for short) as its local agent; and that Blue
“unnel Line through Smith Bell filed the returns and
naid the fixed and percentage taxes on the freight
gross receipt on cargoes locaded in the Fhilippines
ports on the vessels owned by petitioner and Ocean
Steam Ship onerating under the trade name Blue Yunnel
Line.,

2. Mr. Remegio Colina - Certified Public Account-
ant and Chief Accountant of De la Rama in 1963, testi-
fied that petitioner and Ocean Steam “hip were two
constituent comvanies of Blue Funnel Line operating

urder the name of Blue Funnel Line; and that Smith

Bell handled the Furonean service of Blue #funnel
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Line, while De la Rama represented the U, S. service,

3. ¥rs., Josefa Constantino - Certified Pub-
lic Accountant, Chief Accountant of Sorfamont Steam-
shir Agencies since 1974, and Assistant hccountant,
Chipring Department of Smith Bell in 1963, declared
that Blue Funnel Line has two constituent companies:
petitioner and Ocean Steam Shio,; that vessels operatec
by Blue funnel Line under its trade rame were osyned
either by petitioner or Ocean Steam Ship. that Smith
Eell represented the Turorean service of Blue “unnel
Line while De la Rama handled the U, S, service; ard
that the gross receipts on which Smith Bell paid the
2% common carrier's tax referred to vescels owned by
either petiticner cor Ocean Steam Ship.

Txhibvit "A" illustrated@ in graphic form the
organizational set-up, nature 2nd extent cf oncrations
in the Philiprines cf petitioner in relation to Flue
funnel Zine and Ocean Steam Ship which was personally
prepared and identified by Delfin Jimenez. As testi-
fied to by Nr.hJimcnez and collaborated by hoth He-
megio Colina and Josefa Constantino, vetitioner and
Cecean Steam Ship were the cnly two constituent com-
panies of Blue ¥unnel Line. Blue funnel Line was not
a separate trading entity in 1963, before or after
said year; Blue “unrel Iine had no vessel of its own
but operated only the vessels of its constituent com-
panies; and Blue *unnel Line operated two services,

i.e., the Yuropean service under the agency of Smith
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Bell and the U, S, service represented by De la
Rama.

Exhibits "F', "F-1" to "F-11" are Stztement of
Gross Freight on Cargo Loaded at Philippine Ports on '
Steamers of Blue Yunnel Line for the Month of Jan-
vary to December 1963, These monthly statements
corntained the name cf the vessels, gross receirts of
cach, computation of 2% common carrier's tax and
annotation at the bottom of the first page the number
of the official receipt evidencing rayment of the
prrecentage taxes to the BIR, TDelfin Jimenez testi-
fied that he was the one who prepared these state-
ments in lieu of the standard BIR form for percentsge
tax return which was not then available and which
accomranied the payments for percentage taxes. He
also explained and was collaborated by Josefina Con-
stantino, that the caption Cargo Loaded at Philipnine
Ports-cn Steamers of Blue ‘unnel Line orerating
in “xhibits "F", "F-1" to "F-11", actually and in
reality écans fho cargo loaded on vessels of either
petitioner or Ocean Steam Shir since Blue Funrel Line
had no vessel of its ocwn operating in the Philip-
pines.

Josefina Constantino who was the Assistant
Accountant of Delfin Jimenez in the Shipping Depart-
ment of Smith Bell in 1963 also testified that she
particinated in the preparation and filing of returns

and payment of fixed and percentage taxes on the gross

-~
~iner
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receipts of Blue Funnel Line in 1963. On cross
examination, she declared that petitioner paid the
prreentage taxes "on the basis" of payment made by
Blue Funnel Line and explained it by saying that
"Since the vessel overated by Blue funnel Line is
owned either by China Mutual or Ocean Steam Ship,
payment made by Blue Funnel Line is psyment for China
Matual or Ocean Steam Ship."

To further bolster its stand, petitioner pres-
ented Txhibits "II®, "JJ", “KK", "LL" and "MM®
which are Manifest of vessel, Cargo Receipt of ves-
sel, Fleet Particulars and Annual Report and Account,
respectively. Although these exhibits referred to
years other than the year in question, it was satis-
factorily shown during the trial that the records
and other documents on petitioner's operations
filed with its agent Smith Bell and those forwarded
to 1ts principal abroad have already been destroyed
and/or lost being more than 13 years old theﬁ.
Txhibit IT is %he.Manifest of the vessel Antilochus
which was the same form of manifest used in 1963,
captioned "Ocean Steamship Company.limited and China
Mutual Steam Navigation Company Lited"; Exhibit "JJ" —
is the Cargo Receipt of vessel Antiiochus under the
‘banner of Blue Funnel Line and 1mﬁcdiately beneath
were the hames Ocean Steam Ship Co. Ltd. and China
Mutual Steam Navigation Co., Ltd.; "xhibits "“KK"
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andw"LL" are Fleet Particulars of petitioner and

Ocean Steam Ship showing the name of vessels owned

by either petitioner or Ocean Steam Ship; and %x-
hibit “MM" is the Annual Report and Accounts of Ccean,
Steam Ship and its subsidiary companies showing on
page 22 thereof marked Txhibit "MM-1" the heading

Fleet ag at 1st May 1970, and the sub-heading Blue

Munnel Line (shins owned by: The Ocean Steam Shin

Co. Lte. - The China Mutuwal Steam Navieation Co.,
ILtd. . .) and then followed by name of vessels.

Responfdent's evidence are exclusively found in
the records of the Bureau of Internal Revenue for-
warded to us and the testimomy of his lone witness,
Revenue Txaminer Armando Garces. Mr. Garces testi-
fied, among others, that on July 25, 1967 he was
given authority to investigate the income and business
tax liabilities of vetitioner; that after conducting
the investigation, he recommended deficiency income
tax and percentage taxes against petiticner for
1963 in éha regppctivc sums of ®759,736.10 and ¥20,-
351.00; and that his recommendation for deficiency
income tax assessment was not given due course by
resrondent on the ground that the right of the
government to assecss has already prescribed.

Based on the face of Wxhibits "F', "F-1" to
"F-11", there seems to be justification for re-
spondent's conclusion that the returns filed and
payment of fixed and percentage taxes made by Blue
Funnel Line were for its own account and did not

include those of petitioner. Carefully analyzing,
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however, the facts and circumstances of this case as
substantially shown and proven by the evidence
presented by petitioner, we find that the returns
filed and percentage taxes pald on the monthly gross .,
receints of various vessels declared by Blue ‘unnel
Line in 1963 included petitioner's gross receipts.

We find no cogent reason why this Court should
not give full credence to the certification made by
John Grcpnwood, Director of petitioner and fcean
Steam Shiv, duly authenticated by the Fhilippine
Consvlate in Liverpool, England, that petitioner and
Ocean Steam Ship were the only two constituent com-
panies ovrerating under the trade name Blue funnel
Line; that Blue ¥unnel Line has no vessel of its own
orerating in the Philipvires, hence, operated only
the vessels owned either by petiticoner or Ccean
Steam Ship; and that Blue funnel Line d1d not receive
any income or incur any exvenditure to require making
of a Profit and Loss Account. No evidence was prod-
uced by rcspoﬁﬁent to refute this sworr statement;
in fact, it was offered and admitted 1In evidence
without objection on the part of respondent.

Serutinizing and comparing the evidence presented
by petitioner, it would appear that the vessels of
Biue Funnel Line which came to the Philipnines in
1963 found in Txhibits "FY, “F-1" to "F-11" were the

very same vessels owned either by petitioner or
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Ocean Steam Ship as operating in Rxhibits "Kx“,

"LL" and "MM", This only lends support to the fact
that the vessels referred to in Fxhibits PP, "F.qn

to "F-11" were actually and in reality vessels owned .
either by petitioner or Ocean Steam Ship and conse-
quently the gross receipts of these vessels on which
the rpquiynd returns have been filed and the fixed

and percentage taxes paid included the gross receiots
of petitioner.

We cannot see our way clear as to why Blue
¥unnel Line would file monthly returns and pay the
percentage taxes for its own account when it has no
vessel of its own operating in the Philippines and
has therefore no receipts to declare. The more
logical and sound conclusion, as shown by the evidence,
is that it filed the returns and paid the fixed and
percentage taxes on the gross receipts of vessels
owned-by its only two constituent comnanies -
petitioner ard Ocean Steam Shin.

Conécquenfly, since in 1963 Blue *vnnel Line has
been prcven to own no vessel of its own overating in
the Philippines; was only a trade name for its two
constituent companies, petitioner and Ocean Steam
Ship; and earned no income or incurred expenses, the
conclusion becomes inescapable that the returns filed
and fixed and percentage taxes paid based on the
gross receipts it declare@ could refer to no other
receipts but thoée of petitioner and Ocean Stean

Ship.
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It is a recognized principle in taxation that
tax law concerned itself with actual facts or what
actually has transpired between th; parties regard-
less of how they may have named or designated the
transaction. In other words, form must give way to
substance and true facts., (See Comm. of Int. Rev.
v. Constantino, 31 SCRA 779; Balbas v. Domingo, 21
SCRA Ll Shell Co. of the Phil. Ltd. v. Fireman's
Ins. Co. of Newar%, 100 Phil. 757.) This is what
actually happeneé to herein petitioner when instesd
'of filing fhe returns and paying the percentage
taxes for its own account, filed and paid the same
in the name or for the account of Blue funnel Line.

In view of our finding that petitioner through
Blue funnel had paid the fixed and percentage taxes
in question, it becomes unnecessary for us to dwell
on the issve of whether or not the right of the
gov:rﬁment to assess the deficiency taxes in question
has already prescribed.

WHTR®FOR®, the decision appealed from should be
as it is hereby reversed., No costs.

SO ORDVRTD.

Quezon City, March 30, 1979. 7

'CONgi‘ANTF: ; ROAGUIN
I CONCUR: a ) 7
Acting Presiding Judge

Associate Judge
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