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DECISION

The respondent assessed against the petition-
er the sum of 72,138,913.50 as deficiency income
tax for the years 1946, 1948, 195C, 1951 and 1952,
It is not clear from the decision of respondent
how the deficiency assessment for each yesr was .
arrived at. Illowever, from an examination of the
entire records it appears that the deficiency as-
sessment was brought about by (a) the alleged faile
ure of petitioner to report as part of his gross
incore in 1948 the sum of »2,452,546,00, which rep~
resents, accerding to respondent, the fair market
value of 2,452,546 shares of stock of the Financing
Cerporation of the Fhilippines received as dividend
by petitioner from the Talisay-Silay /illing Com-
pany, Inc.; (b) the imposition of the fraud penalty
(%0% surcharge) for failure of petitioner to in-
clude in his incore tax return for 1948 the alleged
dividend income of ©2,452,546.00; and (c¢) the dis-
allowance by respendent ¢f varicus deductions frem
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gross income claimed by petitioner in his returns
for 1946, 1948, 195C, 1951 and 1952. A
Having failed to secure a reconsideration

of the decision of respondent, petitioner asppealed
to this Couxt. At the same time, petitioner sought
te enjoin respondent from collecting the deficiency
assessment pending final determination of the case.
By a resclution of this Court dated February 26,
‘ 1955, respondent was enjoined from enforcing col-
lection of the assessment by the summary adminis-
trative remedies upon the filing and approval by
( this Court of a surety bond for the amount of
#2,150,000,00, A surety bond for said amount was
duly filed on February 26, 195% by petitioner, as
principal, and the Philippine Phoenix Surety & In-
surance, Inc., as surety, which was approved by
this Court on the same date.

There are three principal questlﬁu inveolved
in this case, to wit: ( 1‘) whether or not petition-
er received a taxable dividend in 1948 in the sum
of P2,452,546.003 (z)/{m legality of the imposi-
tion of the fraud penalty in connection with peti-
tioner's 1948 income tax return; and (32) the legal-
ity of various deductions from gross income claimed
by petitionex.

With respect to the first question, it appears
that in 1948 petitioner was a stockholder of the

“Talisay-Silay Milling Co., Inc., hereinafter referred
to as "Talisay-Silay®. Among the assets of Talisay-
Silay in 1948 were 6,000,000 shares of stock of the

]
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Financing Corporation of the Thilippines, herein-
after referred to as "Financing™, with an acqui-
sftion cost of *l.00 per share. It also owned
21,988,595 shares of the Centrasl 3zucarera del Danao.

Soretime in February, 1948, the ‘loard of Di-
rectors of Talisay-Silay, purruant to a2 prior res-
olution of its stockhclders, authorized the distri-
bution of its Financing and Janac shares. The pere
tinent portion of the said resclution states:

"la Junta acordo distribuir entre

los accioni<tas de esta Corrani: en pre-

porcion al numerc rie =cciones que cada

unc posee, tal cosio anarece en los li-

tros de la Companias el dia 15 del nes

de .nero de 1948, las 6,00 10 de ac-

cicnes de li rinancing Corporation of

the "nilipr.iree y lis 21,98R acciones

de la (entral ..zucarers del Ddanat y cue

pertenecen en rrorliecdac¢ a esta Corpania,

debiendo hacerse dicha :listribucion tal

pronto co~o sea rusitles® fixh. P of

petiticner end f.xh. 21 ¢t respondentj

page 351, CTA records. )
A9 reqglistered owner of 178,269 shares of Talisay-
nilay, petitioner received in liarch, 1948 2,452,546
Financing shares which were duly recorded in the
bocls of the latter. The distribution of the Lanao
shares did not materialize 3s they had been previous-
ly pledged by Telisay-Silay and the resolution men-
tioned above was accordingly repealed in regard to
the Danao shares,

*hen petitioner filed nis 194f incore tax re-~
turn on February 29, 1952, he reported a aross in-
core of #142,164.%2 and deductions amounting to

?16%,966.34, resulting in a loss of 223,801,827,/

The value of the 2,452.54¢ Financing shares was not
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included ss part of hic inceme in that yesx. Whenm
the return was fizst axsmined and audited, tha fel-
lewing deductions were dissllowodi

EPEneas come D 6,000,C0
dw.a

i
2. cm m
3. Guaxd's cslarios

rasulting in the reduction of petitienc®s lese in
that yosy from P23,801.82 te B12,054.82, bul nence
theloso sxempt frem incemc tex. Hewevezm, ho was
sskod € pay PE0.00 ss cempromisc inm owtrejeudicisl
sottlement of his ponal lishbility fez failuza te
file his retusm within the porisd proseribed by
leow.

Aftaw re-snaminstion and zo-sudit of potitien-
ox°%s 1948 incoms tex return esessioned by the dic-
cevexry of the zocoipt by potitiones of 2,492,546,
Einsmeging shazos, respendeant sssessed vgesinet poti-
tiensz s deficioney incoms tex and surcharge fex
1948 smeownting te B1.911,362.06,; coaputed se follows:

mmmcmmm

"‘Iwgm““—.
mum omm of Fi-
w‘l

Mﬂs nﬂ

tional
mmmumm&
;gmm

rmm e v > ng
As shown in the fewxogeing cesputstien, respendomt
sppraicod the faix markot valuo of Finssncing shazss
st PL.0O per shexa.

» 12,080.82
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Petiticner assails the legality of the assess-

ment of 21,911,%62.06 for the year 1948 not only
because of the inclusion of the fair market value
of Financing shares as part cf his income in that
year but also because of the disallowance of his
claim for deduction of entertainment expenses, club
dues and guard's salaries, previously mentioned, in
the total amount of ®11,747.00. The propriety of
the said deductions will be considered latexrd Ve
are concerned for the present solely with the tax-
ability of petitioner with respect to the Financing
shares received by him.

}Tthnﬁmvhnt&pdﬂﬂmm:ﬂnt1t£tmu
pm\‘w to consider the value of the Financing shares
as part of his income in 1942 because (a) said shares
were not received by him as dividend but as a loanj
(b) Talisay-Silay was not in a position teo declare
a dividend in 1948 as it had no earned surplus; (c)
assuming that the distribution by Talisay-Silay of
the Financing shares was a dividend distxibution,
his tax liability is limited to the fair market val-
ue of the Financing shares corresponding to one-half
of 150,288 Talisay-Silay shares, or 75,144 shares,
actually owned by him, the rest being owned by his
brother-in-law, J. Amade Araneta; and (d) the fair
mprket value of Financing shares in 1948 at the time
of the distribution was P.30 and not P1.0C as ap-
praised by respondent. On the other hand, respondent
claims that the distribution by Talisay-Silay of its

232 ?Q%
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Financing shares was a dividend distribution and not
a loan; thet Talisay-Silay had adequate earned sur-
plus at the time of the distribution; that petitioner
was the sole and exclusive owner of the 178,269 Tali-
say-5ilay shares and the dividend corresponding to
said shares was taxable to him alene; and that the
fair market value of the Financing shares was core
rectly appraised at PL.0O0 per share.

Section 29 of the Hational Intexnal hevenue
Code defines “gross income® as including “gains,
profits, and income derived . . . . from interests,
rents, dividends, securities, or the transactions
of any business cerried on for gain or profit, ox
gains, profits, and income derived from any .source
whatever.® And a dividend, 2ccoxrding te Section ﬁ,_
“means gny distribution made by a corporation to its
shareholders out of its garninags eor profits accrued
since March first, nineteen hundred and thirteen,
and payable to its shareholdexs, whether in money orxr
in other property.® A dividend may be paid in the
form of stock of another corporation, in which case
the dividend constitutes income to the recipients
to the amount of the full market value of such stock
when received by individual stockholders. (Sec. 251,
Rev. Regs. No. 2, 39 0.G. 325.)

What is the nature of the distribution made by
the TalisayeSilay of its shares of stock of Fi-
nancing Coxporation? Was it a dividend, a return
ef capital, or a lean? To petitioner, it was a
lean; to respondent, it was a dividend distributien.

933 201
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Claczly, wnder the lew, Lf the disteibution was mady
out of the caxnings ex prefite of Telisey-Silsy se-
cumulated sinco Msxeh 1, 1933, it 4s s dividmd, and
thersfere tansble te the mecipiontss etharwise, 1&¢
ml‘hammtmdmea&nulm,w/
ing wpen tha circumstaneos.

Lot us inquize whothor er met st the time ef
the diotzibutien im 1948 Talilosy-Siley
or prefits secumulsted sinecc Mupeh 1, um

The Suxpluc Sectien of the Mereh 31, 1947 Ral-
ance Shoet of Telicay-Silay (Exh. AA] sheows the fel-
Lewings ‘

Suzplus
Pax m : m@mom

“mlm of mm RIBELH 4M,m.u

mnmfm“tM'vmmmWWd
3,042, 383.01 was the sceummlistod esrmings erx prefito
of Telicsy-Silsy ss of Mopeh 31, 1947. Hewowow, said
smount wos yeduced Lo #2,390.280.30 s of Dacember
31, 1947 by chazges v camned susplus. (Rospemdant’s
Analyeis of Essmed Susplus Ascount, Evh, 26.) The
Dacembar 31, 1947 ststoment of sccount was the enly
one available juat befere Fohewary, 1948 when ths
Finencing shares were disteibutod, se thel the bsl-
snce of 92,395,780.90 sppoewing in said statemant
wag the sammed suzpluc at the tise ef the dioteibutien,
there boing ne chargoe er sdjustmonic offected between
the twe datos.

With rogard te the sum of N 347 977.43, 4% up~
poare that the came consisted eof twe itams. wvim?
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Appraisal surpluseececcenees #2,926,530,91
War damage compensation

To::gﬁivabh - p— W
The appraisal surplus of ©2,926,530,9]1 was surplus
arising from the appraisal of salvaged fixed assets.
~ In accordance with generally accepted acceunting
principles, such an appreciation is recorded by

taking up the excess of the appraised value over
the book value of the sssets. Although the beoks
of Talisay-Silay errconecusly showed the appraisal
as an adjustment of the total accumulated deprecia-
tion, still it connot be interpreted, as urged upon
us by respondent, as an adjustment of overdeprecia-
tion in prior years. It has not been shown that
the rates of depreciation used by Talisay-2ilay were
excessive. Tlherefore, the increase in value of the
salvaged assets cannot be claimed as a reduction of
overdepreciation, but an gctual increase in sound
value as per app‘niul./l‘:c surplus arising from
such appraisal of depreciasted assets is not consid-
ered part of the “"earnings or prefits" out of which
a dividend distribution could be made. It is well

conagettled that "in the absence of a distribution un-

realized appreciation, even if reflected on the bocks
by reappraisal, is not added te earnings aend profits. "3
(Mintz & Plumb, Dividends in Kind - The Thunderbolts
and the New Look, 10 Tax Law Rev., 41 (Nev., 1954),
citing La Belle Iron '!uh'm Us Soy 256 Us 5. 3773
Chapman v. Andersen, 11 F. Supp. 913.)

The second item relating to war damage compen-

(%]
T

~,
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sation receivable in the sum of ?)1,42] ,446.5] is al-
leged to be the difference between the total value
of the assets of Talissy-Silay damaged or lest during

the last war and the contingent reserve set up for

war losses. Since the war damage claims were adjudi-
cated only in 1949, it cannot be taken into account
as part of the surplus of Talisay-®ilay on December
31, 1947 or at the time of the distribution of the
Financing shares in February, 1948.

It is clear, therefore, that as of December
31, 1947, the earnings or profits of Talisay-Silay
available for distribution as dividend was »2,395,25(.50,
Petitioner contends, however, that Talisay-Silay had
actually no surplus profits at the time because the
said amount was wiped ocut by the decline in value
of about 50% of the Financing shares and by the con-
tingent tax liability in the sum of P558,645.34,

It is alleged that the Financing shares, at the
time of the distribution, had declined in vaslue te
sbout 50% of the cost te Talisay-Silay which acquired
the shares at Rl.00 per share. Accoxrdingly, it was
necessary to set up a reserve of 2»3,000,000,00
sgainst surplus which would u-p.lyaly wipe cut the
earned surplus of 92,395,250.3%C. v There is no justi.
fication for establishing such a reserve where the
depreciated property is to be distributed. Upon dis-
tribution, the depreciated property will carry with
it the probable less se¢ that there is no purpose in
setting up the reserve. The rule in such cases is
that the loss represented by the difference between
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the cost and the fair market value of the deprecia-
ted asset given away is net deductible in computing
esrnings or profits available for dividends. \ (First
Savings Bank of Ogden v. Burnet, 53 F (2d) 919, cited
in Hubbard, Recent Developments in Dividends in Kind
of Appreciated and Depreciated Preperty, 12 KYU Insti-
tute on Pode:ai Taxation, 31l.)

As to the contingent tax liability of »558,648.34,
it appears that sometime in 1940 the Bureau of Inter-
nal Revenue assessed against the Talisay-Silay the
said amount as income tax on unreasonable accumule-
tion of profits. The said assessment was still pend-
ing redetermination by the Bureau in 1948 at the time
of the distribution of the Financing shares. It is
alleged that there was also a need for establishing
a reserve for such contingent tax liability, and the
opinions of well known practicing accountants have
been cited in support of this view. We find, how-
ever, that no such reserve had actually been estab-
lished in the books of Talisay-Silay. It was set
up in 1949 only as a balance sheet footnote by the
auditors, A, Tulic and Associated. Neo beok entry
was mede for this pending asséssment, the same
having been finally dropped sometime in 19353. Ve
agree with the opinion of the accounting fimm,
Stewart, Cunanan & Company, that

not bo" skt el Remavas T e

geod reascns may have lllltié for believ-

ing the assessments could be success-

fully contested, we would not have con-
sidered it essential to provide a re-

23 ?Qﬁ
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cloarly Shown on the balence Shevt 86

contingent liabilities.®™ (Exh. PP; pp.

44.45, Nemorandum fer Petitioner,

July 27, 19%6. )

On the question, therefore, whether or net
Talisay-Silay had earnings or profits available for
distribution as dividend in February, 1948, we are
of the epinion that it had the amount of #2,395.250,50
available for dividend distribution. It &s; how-
ever, alleged that there was actually no dividend dis-
tribution; that the reseclution of the Board of Di-
rectors of Talisay-Silay deliberately used the temm
*distribute® and omitted the use of the term “divi-
dend® because its president, J. Amado Araneta, al-
ready entertained grave doubt whether Talisay-Silay
could declare a dividend considering that the cor-
poration had ne surplus, or that, if it had, the
surplus was not adequate to cover the distribution
of the 6,000,000 Financing sharesi that a "balance
sheet audit"™ had to be ordered sometime in Septem.
ber or Octobexr of 1949 to determine the legality
of making a dividend distribution; that after such
audit by the accounting firm of Tulio & Associates,
it was established that Talisay-Silay ceuld net
legally distribute as dividend the 6,000,000 Fi-.
nancing sharesi and that upon recommendation of
the auditors, adjustments were made in the books
of Talisay-Silay so as to make it appear that the
distribution was a loan to the stockholders. Under
these facts, it is urged that the distribution of

238
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the Financing shares was not a dividend distribe
ution but a loan. In support of tais view, the ex-
~ert opinions of five accounting firms were cffered
in evidence to rrove the impropriety of distributing
the 6,000,000 Pinancing shares as dividend.

The fact remains that the 6,000,000 Financing
shares were actually di¢trituted pro rata to the
stockhelders of Talisay-Gilay in Februsry, 19 8 be-
fore the opinione of expnerts were scught., If, as
alleged, the president of Talisay=-Uilay already
doubted the validity of making a dividend distrib-
ution even before the resolution suthcrizing the
distribution was passed, the bcoks cf tne corporation
should have peen ordered sudited before and not after
the Jistribution. The subsecuent attempt to trans-
{orm the distribution into a loan to the stockholders
is not worthy of consideration. Cur attention has

een particularly drawn to the resolution of the Beard
of Jirectors of Talisay-Silay dated “ovember 29,
1%, which reads:

* nereupon, upon moticn du.y ncue

ind reconded, it wae resolved that soad

escluticn fo, P arprcoved Ly the Board

of liiroctors at its weeting .eld on Fel-

ruary 2 , 194€, Le »= tne s~rme is heret,

amended and reveked in so fer as the

71,988, s1.res cwned ny tne Company in

thie Central 2z2ucirera del =nso are cen-

cerned. " ®he e’

It will be noted thsat nesclution ho. 8 was amenaed
and revoked only with respect to the uanazo shares,
so thot it is cbvious that tne distribution of the
Financing sheres was ratified and coniinued.

230
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Of eourse; we nave not the least doubt as te
the soundness of the opinions of the sccounting ex-
perte prassented by petitioner with reapsct te the
impropriety of Telisay-iilay declaring a dividand
distribution of the 6,000,000 Pinaveing shares.

Thay sre unanimcus im their spinion that, as thers was
no sdequate surplus, Tallsay-oilay should not have
QASAKRE 8 ) Tais is sound
Mﬂu gr&nciph and is in sccordance with the
Corperation Ley., Unfortunately, tazation is cencerned
seloly with what yas done, mot with what ghopld hawe
bash dong. After e transaction hos been affected and
eoapleted, fits toxebiliily 1s dstersined by wvhat has
beait done and the clircumstences suwrrousdisng the tras-
sagtion, Amy sttespht to modify the effects of the
transection m the alleged ground thet they were not
intended By the parties would be unevailing.

Tat the Corporation Law prohibits the distribu-
tien W a corporetion of any of 1ts assets which may
dmpaly its capitel, cxcept under the cenditions
spaeifiod in the lew, may be adsitted.’ However, &s
long as the dlstribution remaims, as in the case at
bar;, the seme not having been invalidsted im any
proeseding for the snforemuent of the Cerporstion
lavwg fep tan purposes, the sffeets of such dlstribne
tion must be eonsidered solely in the light of the
opplicable taximg statute. Undar the Xmm Tex
Lav, gains; prefits, and income
agures whatever are tamable (Sas, 29, Revenue MJ;

<40 140
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except those that are expressly exempted by law,
This means that even incomes derived from illegal
sources are taxable. It is, therefore, no defense
to the taxability ef the stockholders of Talisay-
Silay that the distribution made by it of the Fi-
nancing shares was in violation cf the Corporation
Law, |

Assuming that the distribuffon by Talisay~
Silay of its Financing shares resulted in the re-
ceipt by the stockholders of a taxable dividend,

~ according to petitioner his liability is limited to

the tax on the value ef 1,033,799.05 Finorcing shares
corresponding to 75,144 shares of Talisay-3Silay which
he actually owned., Of the 178,269 shares of Talisay~
Silay reqistered in the name of petitioner, it is al-
leged that 103,125 shares were owned by J. Amade Aranets.

The evidence for petitioner tends tc show that
J. Amado Araneta owned 27,981 Talisay-Silay shares.
Later, he acquired an option te purchase from Cesar
Ledesma, Inc. no less than 80,000 noxr more tham
190,000 Talisay-Silay shares. 150,288 Talisay-Silay
shares were actually purchased under an agreement
between Araneta and petitioner whereby the latter
would help the former secure the necessary funds with
which to purchase said shares. It was the under-
standing between the t@#o that the purchise of said
shares was to be made as a "joint venture" between
the twe. To prove that there was a joint venture
with respect to the 150,288 shares, evidence was

241 ‘lgq
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prasantad te the effact that Aveneta paid the intero
ettt cozzespeonding te his sherc of the loam esscured
from the Hemgkong and Shenghsi Banking Cexpexstion.

While the evidonee pressatod by petitiomsr in
regard te the jeint ewmarship of the 150,288 Talisey-
Siley shores in quite sivong, yeR wpen s carvoful con-
sidorstion of all the evidenes we sgros with respend-
ent that the chazes im question were vhelly comaed
by petitionss. Thoy wers cesignoed ¢e snd registored
in his nsmet they were plodgod by him net only with
the Hongheng end Shanghsi Banking Cespezstion but
alse with the Philippine Netional Banki eand the Fi-
nencing cheres distvibuted by Volissy-Siley cervespond-
ing ¢o the antive 178,269 shares were iteued in tho
name of potitiemsw. Thet they were sllogedly zogis-
texed in the neme wleme of potitiemar solaly te fazili-
tate the geenting of the loan from the Hongkeng and
Shanghal Banking Cozpersiisn does not sownd convincing.

Thazae io snother circumetance that mi
againot the oxietance of s “joint vonture.®" If &
joinmt vemture was formad, them s comporetien was as-
tsblishad, for incoms tax puspeses, subjoct to tam
mmmmmutmmsmm
Section 84 (b} of the Rovonus Codo defince “eesperse
tioa® ss ineluding partnershipe, no matter hew crasted
or ovganized, jeini-siock companiss, jeint sccounts

mmammmmmmmmmm.
ersl gopertnerehips (gompailiss solsstiven). Undax

242 < £%
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thid slatutery dofinitisn, twe persens purchssing
a swgopstake ticket are comsidered te have sstab-
lishod 8 psrtnesship.’ (Gatehalias v. Celloctor ef
Inteanal Rovemus, 39 0.G. 1370.) Pexsons contribue
ting to » common fuad for the purchesea of zesl ess
teta for ront thazcby ferxmsed a partmszship withim
the mosning of Sec. 84 (b) whiech 1o subjest te the
corpezatc income tax under Section 24. (Bwsmgoliedo
v, Cellocter of Iatomie _
Oet. 15, 1987, ) NMMWMQMM
vanture of petitionsr and his brethsz-in-dew filed
any income tan returm ner paid insome inm,

Then ogain, waon examinztion of the reeexds,
we find that petitioner deductod from his gress in-
comas in 1947, 1946, 1949 and 198C the fellewing
intercst paymonte msde by him on seceunt of losns
sacurad from varieus bsake: (pp. 340, 189, BIR ze-

T™he intercst claimed as doduction by petitiencr
in his income tex weturns fezx 1947, 1948, 1949 and
1980 axe spprenximetoly thess whieh he pafd om & eredit
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ling of sbewt §%,000,000 at 6X pex annum to the
Hongkong and Shanghaf Banking Cerpazstien andllater
%o the Philippine Mgtional Bank. It fellows thst
the ameunis allagedly paid, if Shey were paid at slil,
by J. “wade Aranctas as his shaze of the intezests
on the leam ef the slloged Joiet venture were claimed
as deduction from gress incomes net by Axsnata but by
petitionss plena, 4t sppeexing from the incoms tax
retusns of Azsnets thet he newer cleimed sny daductieon
for interest duxing the years 1948 to 1950. (Ewhe.
52 %o 52-C. ) This circumstancs is cbwicusly met in
ksaping with the theery of Jeint owmozship of the
chozes of stock of Telisay-Silay sdvancod by patio
tiomax.

Wo will new concider the valus eof the Finoeing
shares recolvod by potitionesr te detszmine the eer-
zoetness of respondomi’s deficismey asaassamnt. Potie
tiener claime thet the fair nmaxket walus ef said shares |
st the timo of the distwibution was ».80 pax share,
while zospendant clains 4% was 2L.00. The sole besie
ef the epinion of recpendent that the Finamcing shazes
had 2 folr market valug of PL.O0 was a zepext subwmite
ted by Manuael J. Merques teo the Beard ef Dirseters
ef the Philippine Nationsl Bank in connectiSn with
an epplieotien eof patitioner for the trensfor of his
Cozpezation to the Philippise Matiemal Bank. Tho

mmum»
mump
ot Piranclng Comp! shacds i el oo |
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Dec. 31, 1947 st about RO.63 esch.

February of this year, whan Mp Yule
plied for tha losn of of $2,080,000,00,

a’n.,::'mm sl Ty,

?gué of a;,m onch. ® ?‘“432?“ -

Oa the side of potitiensy, enly Artemio Tulie
mpressod the epinfen ¢thet the fsir mexkot veluws of
Finsneing sherce wag 2,30 per shsre. Evideonce was
alse prosanted te shew that 79,000 Pimancing sheres
ware oold on Detcuber 9, 1947 ever the counter of
the Manile Steck Exchange ot B.50 por chavse. (Exhe.
$% oid TT. )

the foetor: mentiencd in the Morquas rapert, Banxique
Coguiot euprescesd the visw that ¢the fair sarket vabe
v wag B.62 pluss Syelp, Cexras, Yolays & Ce.,
P, 634285 Stawart, Cunenss & Ce., sbowt #$.63; snd
Floming & Willlamson, ®.6288. The merket valuc as
found by these superis wso sppremimutely the book
valus of the shares. The epinienc of thess suparis
were prescated in evidencs by potitiescr himoslf.
W cannot cless our eyes te the prependevant
spiniex of emupesto. Marquoz himeslf, whese xepert
has been relisd wom by rospendont, sdmitted that
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the book value of Financing shares on December
31, 1947 was about P.63. Thet he appraised the
fair market value of said shares at Pl.CO was prob-
ably due more to his desire to facilitate the grant
of the huge loan of the applicant than to reflect
the correct snd impartial valuation of said shares.
It is of common knowledge that financial institue-
tions do not treat thelr clients equally. The
Philippine National Bank is no exception. ' Accord-
ingly, the findings of an investigator in regaxd
to the market value of an asset for purposes of
determining its sufficiency ss security for a
loan, although admissible in evidence, is not con-
clusive in the dctm;n_t&m of its value for tax
purposes. e are, therefore, of the opinion, con
sidering the foregeing circumstances and in the
absence of actusl sales of said shares in the free
market, that the book value of said shares was ap-
proximately the fair market value thereof on the
dste of the distribution in Februsrxry, 1948, which
we place at ».62. ]

Since the fair market value of each Finance
ing share on the date of distribution was »,62,
the total fair market value of the 6,000,000 shares
was 23,720,000, We have found thot Talisay-Silay
had earnings or prefits of #2,39%,250.50 availe
able for dividend d‘intrMm;’arm have here a
case where the value of the property distributed
is in excess of the distributing corporation's
earnings or profits. The rule in such cases is
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that the distzibutien ic a texsble dividand if it
does not excaed the sum of ite sarnisnge or prefite
svailsbla for distzibutien. Distzibutions in excoss
of that ameunt are capital dietributions which re-
duce the basis eof the steckholdexz®s steek. (Vel. I,
Pl FodoBal Texee (1999), per. 9183.) Thozsfexs,
of the P3,730,000 uworth of Finemeing shares disizi-
butod, #2,395,250.50 zopresente dividend taxsble te
the stechhelders, whilo ®1,3%24,748.30 represonis @
peztisl zeturn of thelir erpital.

Petitioner roceived 2,452,546 Fimansing shares
whish (muitipliod by P.%62 par shaze) had » mszhet
valuc of #1,320,578.92, As it spposms thet ho owned
40, BTATE of the total sharos of stesk of Talisey-
8ilay, he ic doamad te have recsived » tauabis divie
dond of #979,078.41 (P2,395,200.50 x 40. §TB7N ), and
841,308, 11 (91,520,578.52 - MOTH 0TS 41) as @ pazx-
tial roturn of sapital which sscordingly redused the
cost basis of hirs Talisop-Silay sharee. Thozefexs,
tho tonable dividend which must be cencidered in
tha cemputation of thy deficiomcy incems tax of peti-
tioner foxr 1948 is POTP,OTH.41 amd met P2,452,546.00
s dotomminod by reopendomt. Thae sum of PB41,%03. 11,
baing & pertisl retuzm of cspital, must bs considarod
in dotozmining the incema tex liasbility ef patitien-
ar for 195] whom he seld = poriitnm of his Talisoy-
Siley sieckholding te May, Ins. (500 W@d-4% infrs

The nott question 1o whother o met the fmpesi-
tion of tho frowd ponsity ageinst petitienas fer sl-

Bl A&
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legedly filing a fraudulent income tax return fer
1948 is proper.

Section 72 of the Revenue Code provides that
in case a false or fraudulent return is willfully
made, the Collector of Internal Revenue (now €om-
missioner) shall add to the tax a surcharge of 30%
of the amount of such tax. The rule is well settled
that in crder that the fraud penalty moy be imposed
it is essential that a false or fraudulent return be
willfully filed, that is, with intent to ovade tax.

' Did petitioner willfully file a false or fraudulent

return for 1948 with intent to evade tax?

The decision of respondent on this peint reads:
“The impesition of the 5C¥ fraud
penalty is in scceordence with law. There
is in this case an element of {raud when

he deliberately failed to , a8 ine
come the dividends received him in
1948 and of deducting items not allowed
by law.* (Decision of respondent dated
Sept. 23, 1954, pp. 5«6; Exh. 1 for re-
spondent; Exh. © for petitioner.)

(R«pcudm Justifies the imposition of the
fraud penalty on twe grounds, viz' first, petition-
er deliberately failed to report as income the divi-
dend received by him in 1948, referring to the Finance
cing sharesi and second, petitioner deducted from his

income in 1948 items not allowed by law.

M
f

( As to the first ground, the only allegation is
that petitioner deliberately failed te report as in-
come the Financing shares received by him as divi.
dend. No allegation has been made that the failure
to report such income was due to any intention to
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evsdo payment of tho tax. “Tho fraud pomalty pre-
vided in Soetlien 72 ef the Revenus Codc cam net
thezefeoze be impesed celasly en ths greund thst poti-
tionsx dolibozotely feiled te ropest the valve ef
the Finaneing chares recsived by his as dividend,
Whils i1t mey be truo thet & finding of fweud by
tho Cemmissionge of Internsl Ravemus 1o prosumptivo-
iy sezzoet, yet whan the tsmpayozr has shewm, 80 in
this easae, that the failure te ropext an incems is
dus te am honest balicf that it ic meot Censblo, it
iz incumbent upen rospendont te preve the existenco

Petitionss hac shown thet his failuve teo xe-
pext the welue of the Finmancing sharxse received by
him was duo te his belief that it was met tamabls.
Ho has stoutly maintainod this wiow frem the time
view of potitiens® i# supportod by the sdvice and
epiniensg of five of the foromest sceounting firms
of the ceuntry, namcly, Tulie & Assesistesi Emnzi-
que Ceguiat & Asseciston; Syelp, Gerszse, Volsye
& Associstooi Stowart, Cunsnan £ Ce.§ end Floaming
& wilidamson. These scoounting Fizws may have baen

2 4 3 Tj[",_\'
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iaistaken in tneir views, _ut it nas not Leen shown
that their views eml opinions were scught by and
given to petitionexr in aid of an intention tc evade
payment of the tax. Tais Court has held that where
the taxpayer failed te report an item of incowe be
cause of an honest velief that such incore 18 not
taxable, the imposition of tihe fraeud penalty is not
proper. (Gutierrez v. (ollector of Internal Hevenue,
C.T.A. Ho. 0B Aug. 31, 1985, aff'd in 3. R. hLo4. L=
9738 and ..-9771, way 31, 19%7.) ~nd in znetner cnAse
where the taxpasyer failed to inciude certain items
in fts tax returns upon advice of its 2ccountant,
it was neids

*As nas peen 2lready nedd, 'where

the taxrayer's pelievf 1% fcounded un

the «dvice of ewdinent ccunsei' {-dawus
v. -Dields, 17 nie tir. Cte 1%, &
thie Cir. 'ec. 238! or where tue ritiore

is ‘cne invelving sone natter ci doubt

or -afficulty of such serioLs natire

4% 10 TRASOLILIY FreCulle juadicicls inter-
ference' (i tate v, nticonc & sorthve: ten:
Kye UBe, 1tk 1l W 5%, 206 ise 4G, L19)
nNo rensity CAN pe L N0 0 JeCauSe T.ae

tAa.80 st iteronl 1S e tC Hunest maslawe

¢f law or tact (sec fouotretes to i €. /1,
p. 1478, Tuis ~rirciple ues new {founa

, tsitive expression in twe new provisions
of our YNew (ivil Lerdet rt. 2215, nar.

¢ nrescribing that the court may edguis
rably mitigote exerml:ry aameres where the
defrndant nrd acted uron the advice cf coune
sel; «nd rt. 976, vr. 3, to the eftcct
enat Ywietagcs uron a douwwtful ocr dirrac 't
cuestion cf law msy be the bweis (1 oord -
frith,' tonscowert.y, ve be.ieve vl 8o
ol tnat rlasntitt-ay: @i tee shouln be re-
funied the 1 ¢ surcharte irmrosca on it

by tiie mpesant (ollecter under the first,
gegond, t.ird, fcurtn, nd sixtn causes

of sctien of the comnlaint. (insular Lume
Ler (ce v. (0llector of int. HeV., ‘7. He
Hoe 71, bpril 2v, i9w.!

In this appeal, however, respondent has made
the allegation Tor the Tirst time that -
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and has asked this Coust te disragerxd the cezperate
existance of May, Ins. The ergenizstion of Msy, Ina.
adesxding teo rospendant, having been effscted by
potitienss te reduec hie faxcs, it is evidencs of
an intontiem ¢e avade tex which Justifies the im-
pesitien ef the fraud panslty.

¥s cannet sseept tha seundness of this pzepeci-
tiom. We find ndait hee takon an incensistent
stond on this mettex./ The prsctiso thet hae goneral-
iy been followod by the Buresu of Intemmal Revenud
in tases whero a cozxperstien or ontity is considowed
mozely ss an Aliax gap of smethsr is to spply the
¢ex paymenis wede by the shsm cempozatien or oatity
te the deficiancy sssessmant againet tho Ssupeyss,
it being understeod that Use paymonts mada by the
sham coxpexstion or ontity wes im Ject and in low
mado by the tampaysr himself. (Sac Liddsll & Ce.,
Ins. v. Celloetex of Intesnasl Revenus, BTA Ne. 186,
Aug. 11, 1985 Ywtive Sens Hardwsre Ca. v. Cellsetor
of In%. Row., C.T-A: Neo 64, Aprdl 27, 1957.] Im
this case the tax paid by Koy, Ine. hes nel baen ap-
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plicd te the daficionsy assessment cgainst petitione
sz, an indiecstion that respendont recognisoe the se-
pszatc sorpersto existsnco of said sempewstien.

W may sloe add thet the lew ocognimes the
zight of tempayorc 4o reduee thelir tanes oo long as
the wethod used or swvailed of dose met go boyend
the beunds of low. Omc of the metheds recogalizod
by lsw whoreby tampaycrs zeduse thelr tames Lo tho
szganization of percens) helding sempsniss. (Sao
$ee0. 63-71, Revenue Ceda, | Therofeze, that » ton-
payer hao ondsaverad ¢e reduce hico tanes is im 1%~
salf, stending alenc, not an indicstion of fraud.

Tho other greund reliosd wpen by zaspendont
in iapesing the frasud penslity i thet petitisnce do-
duectod from his incomo in 1948 items net sllewod by
ezsopt with wespact te petilienar‘s income fax re-
tuzn foz 1948. Tha deductions claimod by petitien-
exr fyom his inceme in 1948 are similar te the da-
ductionc claimed by him in hie inceme tex retumns
foz 1930, 1981 and 1952, and yot respendsat hes net
impeesd the fraud psmaliy ousopt, 8s sleosdy stated,
in connection with pstitiencn’s retusn fexr 1948. I¢
potitiencr did not commit frewd im filing his ro-
turme fex 1930, 1951 and 1992, whorein dedustions
similar to thoss elaimod inm 1948 ware claimed, wo
sse no resson for concidering the 1948 rotwra fraud.
ulent on that geound. The ispecition of the frawd
ponslity sheuld net be msde te rzest om flimoy gasundu.

Prsud) net hoving been sestablished by rospend-
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«mmsﬂrmm cx
is net taking €itle eox in e hao
ne * (See. I (0) (1), Revenus

Undazx the low, in oxder thet am eupense mey be
daductible, three conditions muit be sstisfied, te
witt (1) the expenss muat be beth “erdinsry and necos-
cazy s (2) 1% wwet be pulid or ineuzmed duszing the
tazable yours end (3) it must bo incuswved in cszwy-
ing on any tzedo oxr businces. (Calisetor of Int.
Rew. v. Philippine BEdusation Cs., Ine., G. R Ne. Lo
803, Moy IO, 19896; 4 Maxtans, Ler of Federsl In-
come tonatien, Sac. F03, p. V.| Bsaxing thess
goquisites in mind, we now precacd te conaldoer tho
deductions cleimed by potitiencr under the hooding
“pusiness eupenues.”

The fizst item 4o the sum of P8,118.78. It ap-
poers that politience iz ths owner of Husionds CTan-
lubsng snd Hacionde Pzbanlag, the formoxr situsted in
Laguns snd the latisr in Pampanga. Mo entered inte
& contzeect with the Cenlubsng Sugss Estets, Ine. ,
nlae whelly ewnod by poatitience, for tho mensgementi
of the two haeiendes. Undaxr the centreet, Canlubsng
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Suger Estate, Ine. was o rsecaive ¢ mansgamsnt
fas 7.3% of tho gress rosaipte of the twe haciendas.
Howswser, in 1980, potitiemer paid te Cemlubsmg Sugasx
Eateto, Ing. 15X of tho gress zeeoipts of the Hogien-
da Pabenlog in ths smeunt of R16,239.%6. But im the
fallewing year an sdjustmant wss madc roducing the
percontage te the exiginsl 7.5X snd the diffexcnes
was credited te the espitel sccount ef petitisnce.
(Exh. Y¥.} Respendent disallewod the dodustion of
m&!ﬁmmmu@mmum
with the contrsct of msnagemont. In othar werds,
eno-half of P16,239.36 was dissllewed bocsuss . i¢
was sxcessive and therafere net “endinezy snd neces-
cery.” The disallewsmes o alss sought te b Justi-
tiad wndor Scetion 44 of the Revenue Cody whieh pze-

44 of the Revenus Cedo are asplained in Seetion
17 ef Revornwe Regulstiesg Me. 2, which wo quetos

35
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&nmslgozatﬂcfam-
mn-& o d8 &.auu,
would have Mm yor fn
ths conduct of his effairs an

uncontrelled taxpaysr deal st sxa’s
Wthnldth cn:am . i ¢ane
payer.

Tha puzpese of Soction 44 of the Ravenue Cedo
is to give the Cellostexr of Imiesnel Rovende (mew
Cesmioniones) sdaguate cuthority ¢e provamt avasion
of tancs by orbitrary shifting of prefils, fieti-
tieua cales, excess aupenses, Gte.,; whan twe or more
busincescs are ewned ox sentwsllied by the sams ine
tazests. Tho Coemisoionexr can meke his owm alleeae
tion of such imcome or dedustions oF ether itamse of-
foeting incoms betwesn the two te srrivo st thair
tewe ldcbility. (Vel. I, P-M Federsl Temen, Pax.
#9800, |

It i net donied that Hecienda Pabonlsgy peid
to Conlubeng Suger Eotete, Inc. ia 1950 the sum of
#36,239.96, a¢ menagemont foo, but in the subsaguent
yeaw, onc-half thoreef, ox P8,i19.78, Gas creditcd
by the Conlubsng Sugar Estato, Ine. %o the sspitel
ascount of petifienar, owner of both Hecionde Paban-
lsg end the Csnlubang Suger Botets, Ine. Hoapend-
ant has obwisusly met ebused the perer confoxrzed
upen him by Seeiion 44 of the Revenue Codao

The sllcsstion hes been meds thet sinee the te-
tal smount of P16,239.96 wae vepeEtcd as income by
the Canlubsng Sugoz Estate, Ine. ia its rotuzm fer
1980, Hasclonda Pobanlag should be allowad te doduct
frem ite fncomc in the same yoar the full smoumt of

L _]
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of management. The sum of £326,202,63 cannct, there-

fore, be considered gs “"ordinaxry and necessary ex=
penses® of said haciendas and are not deductible
from their gross incomes. And in view of the power
vested in respondent by Section 44 of the Revenus
Code, he hes prenerly disallowed the cleined deduc-
tion to prevent arbitrary shifting of incomes and
expensee¢ of crganizations owned or centrolled by
the tupnyn.:s

Respondent also disallowed the deduction of
guards' sa2laries in the sums of »4,702,3% and
?10,253.75 for the years 1948 and 1952, respective-
ly, and the salary of a driver for 1951 in the sum
of n.mm. The reason given for the disallowance

of guards' salartes is not cuite clear. The decision

of respondent of September 23, 1954, states:
“The amounts of ™4,702.35 and
BLO,253.7D ;::nm salaries of
in 1 and 1952, respectively,
or his u&ml security are net de-
Mﬂh. the same being personal in
nature and are,therefore, included
in his pomui exemption. Pelice
yrotection is al afforded to his
c:undn the ubang Sugar l::ate,

m client shared
m mni strative expenses there-
(Eth. 1, Pe 338, CTA m}

1f the reason for the disallewance eof guards'
salaries is zs stated by respondent in his decision,
he is being unkind te petitionex. He has disallowed
the deduction on the ground that police protection
is already afforded to petitiener's haciendas by
the Canlubang Sugar Estate, Igc. whose genersl admi-
nistrative expenses were shared by petitioner, and
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yet he has disallowed at the same time the contii-
butions of petitioner to the Canlubang Sugar Estate,
‘Inc. 88 his share in its general administrative
expenses. Since the disallowance of petitiocner's
share in the general administrative expenses of
Canlubang Suger Estate, I,¢. has becn sustained, no
reason exists to justify the disallowance of the
guards' salaries. |
The decision of respondent of September 23,

1954 does not make any reference to the disallowance
of the salary of petitionexr's driver for the year
1951 in the sum of 72,400,00, It is claicred on be-
half of petitioner that his car wae used by him in
cerrying on the menagement and operatien of his dif-
ferent business interests. Ye wmay accept the fact
that said car was used in the operstion and manege-
ment of his business Wuuﬁ. but it cannot be
denied thet s2id car was alse used by him and his
family for purely personal purposes. Ahi.a is a case
where a8 ¢ar is used both for personal and for busi-
ness purposes. Considering petitioner's wvast busi-
ness interests, we believe that two~thirds of his
expenses for the maintenance of the car may be consi-
dered business expenses and are deductible, while
one-third is non.deductible personal expense. (See
Cohan v. Commissioner, 39 F (2d) 54C, 8 AFTR 10852, )
Therefore cof the sum of #2,400, #l,600 may be allowed
as 2 business expense and R800,00 disallowed as »
personal expense.

261
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130130 A, Mamorandum fer petitiener, ]

The espenses ware dissllewsd on the ground that
fthe tzip boing porconal in naturc, seid emount cam-
not be sllewsd as deduction im 1931.° Raspondont
¢loime that petitisnsr ®did net undertake ths txip
sbreed for business puzpesss but on the invitation
of fexmor Providemt Guirine.®

Wa sgree with potitiener that the teip was of -
fiedal in chazseter, hovisg baen undortsksa in chn.
noction with his smployment as Chaizman ef the PHIL-
CuUBA. Howgver. in such cases, the treveling sxpanses
sre dodestible only teo the sxtent ef tho incems do-
rivod from such smpleymant; or whovs txaveling en-
pondse wore authorized to be roimburssd, to the ex-
mnwmmmumm Sueh

e R TR S0

S S ———————

sxpenses moy not be doducted frew inceme derived
from othar sources. In this case, it is admitted
s Chaizman ef the PHILOUSA nor any rgimbursement
!mmﬁmlmW Asgordingly, mm
tien of void expansse was properly JLocllecod :}
sutheritios sited by counsel fox potitionar ave net
in peint. In tho cases citod, the expcnses of the
lafNont-smp loyece were allewod as deductien frem
ths incom: derived from their empleymant in cemnaGiien
with whish the eupenses were incurrred. (Sco B.1.R.
Generel Cireulas Né. 479, Jousuawry 27, 1941, whieh

263 -



DECISIN «
C.T./e CASE N, £4

o -
explains the treatuent of traveling cxpenses and
per dlems of government employees for incone tax
nurposes, ) |

Petiticner deducted from his qgress incor e in
1946 tne sur of RE,0x.(4+ ag entertainment expenses)
in 195, P6,000,008 in 1951, P60 0,008 and in 1992,
P6,571.35. These deductions were disellowed on the
fellowing groundss

"hpalaadg erterttinrent expences
fer the yecar~ 1748, 9247, 109%, 105]
and 1992, it ) cars trou his inccne
tax returns ;or said years t ot he dc-
ducted seme under schedule '’'. iowe
over, under snid schedule his .encrtc
incu.e for seid years cunsisteu or s8le
iries and Lonus from Dliz:slde . Company
nd iegn! fecs from various corpcretiore.
If he nad ircurre. exrenses for enter-
t3inment, “.e; vere ol Incurred in core
nectien wich ¢ ereration ¢f “ils .a-cicvne
dis, vt rore or less fer ¢ .vil znd scw
cial enyagements M.ch »ere ersonnl
ir. natufe »nd, trernfore, no* aeducti.
Lle .nder the lw, Tc¢ censtitute =.-
foe- v le dedugtive & { entert~-rment
cvynensee, they must e iocurred on &
ALERReQ Teascntay reanoecte., with tae
usiness. Furtnec.acce, we antertain
stie dooet as to the avount actus_ iy
gt ent for atlejed ertertainnent. e .re
inclined to uelieve that the anmounts are
Lerye Chiculrticrs ecyuse it is incone
ceivaile to h-ve inent 2 uniform amount
of "¢, WiA) a ,ecr from 1947 through
I1¥91 for entetiii: ent.® (“xne l, D.
337, (T) rec 'vds.

, that the awmount: clained as entextainrent ex~
renses are rere "caloulatiuns™ does not justify dis-
allewonce cof the entire claim, nrevided tnere is
evidence that scie mounts were s¢tually srent, tae
persons entertaired, and the nocessity‘of entertain-
ing such persons for the prometion or cnhancenent
of the business of the taxpayer. “here it is im-
possiblo'to determinq_the precise amount, it is
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sllowad as & dodustion. The dissllewanes of the or-
¢ize smouwnt 40, thorsforse, inm exdsz. (Bantizge Gene
esyee v, Cellester of Intermel Ravenus, C.T.A. Nel
287, Nev. 14, 1987, )

The sum of BL,044.6% Ls elaimad by petitiensy
88 deduction from his imcome in 1948. / This smeunt
sllogedly zeprosants club duss psid te the Bepule
Gelf Clud and othexr clubs. A0 in tha case of antor-
teinment swpenses, ne ovidence wes presonted te preve
the nosossity of incuzwing such sxpsnces te premois
potitionen®s various bucinesses. “Sineo in mest in-
stancas there is lasge poresensl clement im & zliub
momboxehip, subotentisl evidonce is s prsrequisits
%o the sllewencs of club duss zs & dedustiblo ex-
panss.?  (Val. 4, Meztens Lsv of Fedarol Ineemo Texe
etden, Sce. 25.79.) The club ducs heze in quostien
heve been prepexly disallowsd.

The lset ftem of busincss empensaes claimsd as
doduction by potitionox consiste of the sum of #322.30,
zepresonting expensss fer stutiensny in 1952, and the
sum of PL,808.40 for pestage. tolophemns and tologzeph
slse in 1982,

The sum of P522.30 has boen dissllewsd en tho
greund that the caid smount io alresdy "inecluded in
(potitionsz's) shexo of tho gomarsl sdndnictzative
expensos.® (Bxh. 1, p. 338, CTA zesexds. ] In view
of our spinien in the case of the gulmde’ calaziass
which were nloe disallewad by respendong on the
tame ground, we axe of the eplaion that petitienes
i entitled te this deductiom.
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With respost te the sum of 81 ,608.40 glleged-
1y spont fex pectage, tslophoms snd talogreph in
1982, thors is nething in the decisien of xospond-
ent of Suptembari, 1994 making reference te this
smount. Wo take it thet thess expensos were dioale-
lovgd en tho same grewnd a8 tho cnponses for station-
exy. Thezeforc, we held that petitiemar is ontitled
te thiz doductien.

The sum of P2,475.39 claimsd by potitiencr as
doduetion in hic incema tan retuws fexr 1931 i danese
inatod ss “paoneliy on rasl estate tsn.® Coeunsel fer
petitionss sdmit¢ thet “the sams was included 2 2
doduction in the incoms tan roturm of patitisnce fex
ths cziendar yosr 1931 thaw orrer er insdvertsnce
and witheut bad feith.®

Petitioncr deductod the smewnt of B335 ,737.30
for war leosce in his incomo tax retumm fer 1930
pussusnt te Sactien 30(d) of tho Rovonue Cedo which
allows deduction of "lessss sstwally susteined dure
surance or othorwiso.® The guostion in rogexd o
tho dodustibility of war lossas heo alrssdy beoan
finally sottled by the Supzono Couxt in twe ceses.
It hes boon held thet & leos susteined in 1945 ss
& recult of militesry sporations by the United States
for the liberation of tha Philippince was mnet “con-
pendoted foxr by ineurants or etheznisa®, within the
mosning of Soectien 30 (d) of the Revenws Cedo, and,
thereforc, sueh lees is deduetibls enly ia the yeax
oustaingd, met ia 1930 whaon the tampayer was dofimite-
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iy sdvicad that the United Stastos weuld not pay the
smount alodcod, | (Cu Unjteng v. B.T.A., G.RNoo Lo
6296, Sopt. 29, 19561 Hilado v. Cellester of Inl.
Row, , GIR. Nos L-940€, Oct. 31, 1986. )

The lest dicputad ftem ie the sum of $99,000.00
claimed ze a bad dabt deduction in 1946. Saetien
30 (6] (1) of the Revenue Codc pormits the dodug-
tion of “debts dus ts the tampsyes astuclly seseer-
toined ¢ bs worthices end chergod off within the
taxable yoar." In oxdor that » bed debt deduction
way be velidly elaimed, it is eusantisl (1) that
thoxo be & valid and subsicting dobt, and (2) that
the dobt be occétuplly secoxtsined to be worthlsos
and charged off within the Lawsble yesz.

In this cass, 1t ia net disputod thet sortain
tanonts of potitienasr had pro-war sccounts with the
lattes. %hoos secounts wers ascexisined te be worth-
loss im 1945, Ia fact, petitiencr doducted ths sum
of #585,000.C0 fyem his not woxth ss of Fobeuary 36,
1948 in filieg bis war prefits tax zetusm, and »o-
spondont soresed bo the deduction. But the sccounts
wors setuslly chazged off in Ghe bosks of potition-
ar enly in 1946. It is contended thet the bed debbax
ghanged off in tho becks of petitismcs. We do mot
sgree with petitidnoe. - $ines the secounts were se-
tuslly aocortained te be wexihless in 1948 ths
tame should haus been cherged off in that yesz, as he
did whom ha filed his war proditc Gex setum, snd
claimod ae n deductien in his incoms fex zotumn fer
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that yosz, A taxpeysr may not defer deduction te
& latex year of » bad debt the werthlescness of whieh
has been sscertained im 2 prier yessz. The law does
not paxmit the charging off end the deduetion of a
bad dabt in u yser ether than in the yoer it is ss-
eorteined to ba cesthlone. |

In rosume, we sxe of the epimien that -

(1) The distzibution of Tslisey<Siley of its
$,000,000 Pinamcing chares zeculted in s dividend
dictribution, taxable te the steskheoldazs te the
extent of its scrnings or prefite, and a pardial die-
tribution of copital te the sxtont that the distsi-
butien oxeseds such ournings oxr prefites

{2) Proud net having boen established by ye-
spondont with raspect to patitiomsr’s 1948 income
tan xeturn, the ispositien of the fraud ponsley ie
net in ovdezi and '

(3) The dissllowanca by respendent of ths de-
ductions claimed by petitienar in his incoms retemme
for 1946, 1948, 1950, 1951 and 1952 is in ascexdanca
with lsw, ensspt with zospoet te (a) guamda® esle
aries in the sums of 24,702.35 fexr 1948 end BER253.75
for 1932; (b) twedhinds of the oaluxy ef petitisser's
driver fer 1951 in the sum of %1, 600.005 and (&) ene-
penses for statiemery. pestags, tclephens and tele-
greph in 1982 im tho sums ef BS22,30 end B1,806.40.

In line with the feragedng eplalon, wa find
the potitiency lisble fer the paymeat of the sum
1946, 1948, 1990, 1951 snd 1992, itemized and com-
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Net income prior BIR aundit ® 20,265,786
Adds m;:lmnna i
Share adm, ax-
mfm o off 619938.36
2 . : 116. 5 <
w W @390

In comnestion uith the incoms tex limbilisy of
petitienar for 1951, it is to be noted that im the
feragoing somputation the detersinstion made by reaspond-
ent hes desn revised uvpward. This is due to the imelu-
oion in patitiossr’'s incoms in said year of his enpi-
tal gain derived from the salo or exchangs of his
sustained in the sale or sxchangs of his Finsneing cheares.

The 150,288 Talisny-9ilay shares wers sequired by
potitioner at & cost of #lk per share, or a total eeat of
B2,10%,032:,00. He received 2 partisi return of eapi-
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tal sxfioing fxewm his recalipld of P2,483.546.00 Pi-
neneing shazes im the sum of PF841,503.11, se that the
rotemm of aopizsl cozrecpanding te the 130,288 Talissy-
Silay chares was 0456,%08.82 (130,208 & 178,269 x
P341,8C3.11). Tho Talisay-8iley shares waze assigned
%o May, Int. ia 1981 fex P14.00 per shave, the eri-
ginsl cest, thoreby zeculting in & capitel gain of
R48$,%08. 82. (SO pago 50, mwpra. | In the cass eof
the Pinancing shazes, of the 2,452,946 shazes re-
ceived by patitionss fwem Tslicay-Silsy in 1948,
2,067,997 were nssigned o Moy, Ine. st 2.50 per
shexe. The eriginsl cost te petitioner of thess
shazes was 5.62 pex shaxs, thareby »esulting in s sap-
ital less ef 3.12 pexr shaze, or 2248,11k.64, Thave-
fore, the net tansblo cupital geim of petitisncw do-
rived freom the sssigmment te Moy, Ine. of the 150,288
Talfoay-S4ley shares and 2,067,507 Pinenzing shazes
is BlOA,194.08 (30K of P436,308.82 lase B0K® 248,111.64).

For the foxogeing considexations, the dacisien of
respondant 1s hareby medified, and petitioncs is here-
by requizod te pay the sum of ¥720,948.92 as deficien-
¢y incemes tax fex the yoars 1946, 1948, 1950, 1931
and 1982, With costs sgainst patitienex.

SO ORDERED.
Menila, Jubp 9, 10G8.
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