QUEBLON CET)

PIJC KIFH:-R =')'.H-‘Iuﬂ’f, LTD'.
INTERMATIONAL O MSTHUGCT IO
COROCRATION and GAVIM T.
UNGHUAN,

Petitioners,

- Versus = CTahy CASE NO, 1204

THr COMMISSIONER OF INTERNAL
REVENUE,
: Respondent, /i3 /78

x-—ou--‘----——x

DPECISICON

involved in the instant appeal is the tax
exemption orovision contsined in the iilitary Bases
rgreement between the Republic of the "hilippines
and the United States of america dated March 14,
1947, and pursued in the "alde Memoire" between
the twe Governmente on april 27, 1955,

2t the outset, it should be stated that
during the hearing of this case on September 27,
1973, counsel for pnetitioners manifested that the
issues involved in this asoneal are the same as
other cases already decided by this Court (riotably
oo, Kienexr Company, Ltd., Internstionsl Construce
tion Corporation and Gavine T, Unchusn vs, Commise
sioner of Internal Aevenue, CT* Case No, 1169,
June 10, 1963, then pending resclution before the
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Supreme Tourt under .0, No, L=24734) and suggested
that the narties submit a stinulstion of focts, to
which counsel for respeondent agreed.
a "Partisl stipulation of Facts" was, there~
fore, submitted by the parties, which readss
counnIlh: 2:1 :ﬁfﬁ‘umﬁ.?ﬁ&feﬁfﬁfﬂf

fully manifest, =0ree and stinulste 28 fol-
lowss

R e )

1. That t!u petitioner ",J. Kirner
Comp any, I.td. J domestic limited co=
p fices at No. 319=C" Tindale
hillpnimu titionex Inter-
1una1 .-on tion Corporation il a do=
ne stic coxporation duly organized » ndﬂlng
under and virtue of the laws of Philip=
o i = df am e -
a P Gavino
T. an i :pa nieufm il.li;l) no. 2 du.ly
licensed Civil "ngineer u!. resid
Cebu City, Philiopines. All three {3] Mtl-
tioners are engaged in the business of comtract-
ing, among otherssg

, 2. That the zespondent, Commissioner of
internal Hevenue is an offlicer of the Republic
- 31"":..2““32‘“"1..’2“‘1"""" e i it
'“J awWs,y O r Gip
ta zoﬂwl axes igp egally aﬂd}ﬂ.‘ a:umm:lln
g and collected or te grant tax credits '

feu thereofy

3. That on or t December 14, 1957,
the aforesaid three \3) petitioners aﬁt“!'d
into » joint venture as :untracmi for the

pose of hlddl.:i for the construction of
he Msctan Mrfield Project, and if r.:
the contract therefoxr, to undertake jolntly
the construction of said project;
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4, That the Mactan airfleld Project
t Mactaen “sland, mxfipnnty of Lpon
fn@w-city of Lapu=lspu}, Cebu Province,
£3 2 project of the Republic of the
Philippines represented for this purpose
by the srmed Fozces of the Philippines
¢h called for a public bidding on
January 10, 19583 The funds for the
construction thereof sre financed by
the Uni States of Americs inasmuch as
the project is intended for the mutual
defense of the »foresaid two (2) countriess

8. That having submitted the best
bid, netiticners were awarded the job and
on Pebruasry, 1938, the "hilippine Renublif
:H“'“m@d bY the ‘:'h-"‘f of ét’f!-‘ w.
srmed Forces of the Philipnines, 28 Part
of the First Part entered into s contrac
with the petitioners jointly a8 Parties of
the second Part, article 1 of which provides:

“ARTICLT 1. That the advertise~
ment, instructions to bidders, general
cenditions, Commonweglth rct No, 138,
specifications, proposal of the ety
of the Second "ext and letier of the
Chief of "naineers, all of which are
hereto attached, together with the
plains zelating thereto on flle in the
Office of the Chief of “ngineers
GHO, AFP are hereby made integral
g;tts of this contract by incorpor s~

ion and geference respectively,"

6. That Section 3«19 of the "Genersl
conditions’ forming part and parcel uf the
contract mentiocned in the next preceesding
pa¥agraph hereof nrovides as followss

*3«19 = In accoxdance with
the lMutual PFefense agreement between
the United states of amerieca and the
Republi¢ of the Philipoines, ne tax
of any kind or description will be
levied on any material, equipment ox
supplies which may be purchased or
otherwise acquired in connection with
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the pnjm under contraet, which material
ipment or lies are reguired solel
:: such projec g T ’

- RSy o
7« That during the peried from Aoril
'1 196" thru July 1960, petitioners Bubebased from

tex (Phil,) In:. netor gescline, kerosene,
lmin ing or motor oil aul diesel fuel oil
28 shown in the {temized list and statement

of the invoice numbers, dates thereof, the

commoditicrs purchesed and quantitites st~
tached to the ntiﬂlnd petition as amnex
“A" thereof;

POy I e g g B~
the Sunof Taide] Aot uith the atﬁ:"ﬁ
pondent together with the cwuﬂ
ments. ‘,F’ﬂ- .3"“. Val. 11, BIR Itu:'?z

!‘QQ"

: %« That this claim has been verified
and on Ju.l 14, 1961, fevenue Inspector Loren=
zo Iude a h recommendastion under his
memer andum raing pntt Velume II

the BiIR hacoxds ;;t page 103

10, But Aevenue Inspector (, Cplsado ree
commended the reinvestigstion of the case 28
rem“mdﬁ angust 22, 1

107, Vols 11, BIN Hecs))

11, That the petroleum producls underx
the first cause of sction of this petition
were ased fxom the Caltex ( ines)
inc, connection with the constr on of
the Mactan att!hh. Gebu, as per Cext mm
of Tax "wemption, dated November 196,

with m!.al. nunber O4 9 i.nud secre=
t of Nationasl Nefense tuu o "liezer .

Chief of Fnl;l.u runl of the
vhumlm (ope 9 B9, 88, 87, Vol. 1

BIR Records);
12. That upon delivery of the petreleum
:nhstl mentioned in the preceding ::ryg
ml‘“.“ at the mtmtlm si
sMrileld, Cebu, the =undpnndlng nﬂhl
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delivery r ts and inveices issued
by Cﬂﬂl tﬁlﬂ Inc, were stamped
on the face of ¢ “Verified for
Tax "xemption® by either L$/. Col,
Augusto Hﬁa Lt. ..ol. sexgio M
the rrmed Forces o
ﬂpﬂms, ?xoject "ngineer cx -
in-z“hm. re;{»ctin Yo thru an
muu ive (pp. 2 = 89, HIR
nocead;. Vol

lall-lﬂtez of

Alhl ? nc.,
3@” s F

& mc;m N0, DD=5T f 9:. vel

I, BIK Rec.) and me am in pax

Rt e i

aa‘tud J 13. 1958 (p. % V‘cl.
“%? whlch uas‘gttac s’g’ld

c}.nla—lettnr 6f Mr, "' . Begsl
Finance & Accounting of umx !»zu,-

 pines), Intey

That in 2 tter dated Februaxy
2 mi petitioner o). Kicner subait~
through the “altes(Philipnines), Tnc.,
ificste of Tax Exemption Mo, 0409 of
tlu armad Forces of the "hilinnines tm‘:hnr
with the coples of the corresponding pertial
delivary recelpts snd inveices of Tpltex
{Phils.) Inc., covering cleum products
for the months from May %o July, 1960 used
b! put:l.ﬂmn in the cmﬁmc 1on of Mactan
rfield, Cebu and requested ¢o quotes

Shie Tes ectﬂuly request that
ou refund I.'I.‘I:e: (Philiprines),
nc. the sppcif c taxes or sales
taxes r.mig bz it on the petroleum
oducts listed in tgc acwmpgnyin:g

ax Exemption Certif a'kg st your
urliﬂt convenience.® (p.
vel., 11 BIR Record)

15. when the petition for review
in this case was flled with this Honorable
Ceurt on May 18, 1962, the then Coamissicner
of Internal Fevenue had nut as yet acted on
the claimg but on Janvary 7, 1963, sald
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o b =

St g o tms o 2
T A
Saay 14 ﬂﬁ:‘ ol o g g
ter of (pe 117 vol. II BIA Re=~
cords); L

-

6. The amount clsimed under
this couse of action is only 9 ,32
- and to the end that this Glll

rjﬂh the rarliest
ime, 1t1 t are Illlm te with-
dr aw s cause of actiong

17. 'Ih nli

March 6, 1!61, thr 1
p:th:)l Inc, variou pchaliun oditnr
pines), s ¥ s Se
“as shown in the itemized list the
emﬂﬁn. invoices numbers, dates

of purchase, velume of nroducts pure
chased and guantities sttached to ¢t
Amended Petition as annex *p* 3

That in a lefter dated Novem=
mrdnﬂm%p

e ey

ﬂﬁmiuﬂﬁcm:

delivery rec and inveices ut‘ c.am
lm covering petroleum
ﬁthd cause -f asction
.al mtﬂ HM to quotes
umﬂunf:mst

;:' mand tc C ::-(:Hllwlm:},

t hr it on the petroleun
B cra
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19, That 35 per Certificates of
Tax Exemntion Mos, 0661 and ( 663 of the
armed Forces of the Philirpines signed by
Cel, "aulino Torie, Chief In r for
the sSecratary of National Defense the
petrodeoum nroducts involved in this cause
ef action were surchpsed from Caltex
(Philipsines), Inc. in connection with
the construction of the Mactan airfleld,
Gl‘hﬂ lﬂﬂ. 24' %. .H %. VOI. x. Bm
Records)y

20, That upon delivery of the
natroleum croducts mentioned in the
p:eceding patagtaph to petiticners at
the construction site of the Mactan
aixf '}dﬁ iah‘u the corxesponcing

prtlial delivery receiots invoices

ssued by Caltex (Phillppines), Inc,
were stamped on the face of oach, "Verie
fled Fex Tax Cxeaption” by Cel, Scrgle
Me lsads of the srmed Porces of the
shilippines, Cfflcer-in-Cherge of the
Mnﬁtau Adrfield construction thru »
guliy asutharizad renresentative (nn, G-

22, Vol, I, BIR Recozds)y

21, That Caltex (Philipnines),
Iinc, sought from the vespondent the
tax eredit amounting to Pl,901.06,
Aavenue “xamlnexr Candiose K, Truel, Jr.
under Bis memorandum dated June 2831962
{Pnge 43, Vol, 11X, "IN Records) a»s well
as the Chief of the Aopellste Divisien
(Pege 54, Vol, I, BIR Hecords) all ze=
comnended favorsble action on petiticnexs?
claim; but the then Coomissioner of Internsl
lLevnnue aavortheless denied ss3id ¢l uncex
his letter dated November 19, 1962 (Tage 35,
Vel: 1, GIR llamdst rmrsu.n: to the new
T of the Nepax t of Pinance, dated
July 18, 1962 quoted thereins

22, That the naxties shall introduce
eyidence in supnort of thelr respective nosie
tion %o nrove other matters not covered
above,
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nt the scheduled heazring of this casee on
snxil 29, 1977, after the trial wes postnoned for
severpl times unon raquesf cf the partles, counsel
for netitionexs manifested that resoondent intends
to file within thirty (30) daym, a motion to dismiss,
together with his memerxandum in support thereof,
The Couxrt thus granted petiticners s poried of
thirty (30) days from receipt of respondent's semo-
rancum within which o file thelir memezrandum in
answer thexete, 1Mo trial on the merits was, there-
fere, conducted by the Court,

nfter sevexrgl exteasions of time, respondent
finally submitied his memorandum on Decembdr 29,
1977, and becpuse netitioners falled to file their
memor andun within the time granted by the Court,
the case was considered subnitted for declsion
as of Februgry &, 1978,

The decisive issue involved in this case
boils down to the determination of whothor the
petroleum nroducts in guestion are "materials®
or "supplies” surchased or otherwlse acguized
in connectien with the construction cf the Mactan
rnizrfleld and as such, were reguired "sclely" for
sald project and, therefore, coversd by the taxe

exenpticen provision of the Wutusl Defense tgreement
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between th§ Phillnnints and the United States of
America.

Four=squste with the case st bar on this point,
by reason of the exsct identity of the parties, fhe
{ssue litigated, and the tax~exemntion provision in
the Military Bpses rgrecmont between the “hilippines
srd the United states as pursued in the °side Memeire®
invelved herein, imcluding the factual setting of the
 ¢ase, is Commissicner of Internnal Aevenue vs.'“.J.
Kiener Company, Ltd,, International Constructien Cex-
perstion, Gavine T, Unchusn snd Court of Tax appesls,
L-24754, July 18, 1975,6% 3 l42,

In that case, the Supreme Court dispesed of /

the same guestion before us in clegr and unequivee
cal terms, in the following wise:
the"ngteriale’ sad *suniles need oo

inc ted in the construetl ;ar the
tum'ﬂﬁﬂ !a agn yf»c " el

Because the conclusion reached by the supreme
Court 8n the sbeve-cited case s hould resolve once

and fer all the ldentical problem now brought bafeze
us by the same parties in this proceeding, we will
quote the following mgtionale of the decision:
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Private respondents (petitionexs hexein)

ﬂmﬂhs g narrate thet when tﬁ.;bgpgran conge

owprds the middle of s they
:tuted nuuhaatag the nat:ulaum nroducts
from Caltex (Phil,) Ine. “40 d maintain
th.n H‘n‘d Lo s ;
o o im' Ky PR . e g“fﬁt?'

m mat neg 9’. £} aC e‘.
qnd tg EE#. Purchase went through Aprx
il, when moaths therecpfter the conflict
en the tax credit arose, Private respondents
would deliver the conclusion that theu setrow
ley:m nroducts are tsx-oxemnt since they have
been " . o Rurchued or uthuwi.u scquired
*n gonnacttaa wlt rojwt, ‘1’I'n!hD

they are n n:mntn intu
Hnetan &lrhnu weuld not defeat the exemmtion,

The sense which private respondents (petie
tioner herein praff.-_-: to attach to the terms
"materials" »nd "supplies® eludes the
welded into the military Dases agreement and
“sfde Memolre®" and ru:ugnl.ud in Section 3-19
of the "General Conditions®, The vilitary

sfs agreement states thet "No import, ex-
czu. consumption or othex tax . » « 8hall be
¢harged on material, equipment, wp:liu er

l)e The "ll.ch Memoire® provides: "
no intnnal taxes of any kind or descriptien,
u:op: }mm taxes, sh.ul:. l:::ll}d on :':I
matariales, equipment, supplies ox services
which lﬂ“hl mchn:d - othexrwise ac 1nd

the cnmtrncu.on

.g-eiiungl ‘-l the "Gcncni Eﬁ%

8 ates that " , . ¢« no tax of any kind
oxr description wul be levied on any material,
.matha::i or nmﬂ;:; which may be mahased
or e ac 4“
mjut .« o0 . ﬁ !ﬂ tiﬂp!l
W *hx sses centinuousl
the eatles and 1n the contrsc cnuld
only mean, "construction' mate-
rizls or sump ¢h must necesssrily be

W in tha construction of the aire
the terms "materiasls® and "sunplies®

refer to smthif? gr:inq into oz consumed® in
the performance o work such as mrtu. ce~
m-nt. sand, bricks,lumber ox nails, glass, h;ﬂi—
and a thousand oher things that might be
which »fe necessary to the completed
orgcdm of » building or structure,
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Thus sxgmined, the petroleum products purchased
by the private respondents “to run and maintaln
tgair machinezies and rqui *cannot be cate-
:  goxrized ss "materisls” o2 “sumnlies” since they
do not go or are gonsumed the construce
tion, but in the mschineries equisment.

Nonetheless, private respondents -
tioners :12}:02&% st if
Sncgf:n 5‘3—8 the "Genera cmﬁf&‘m‘
tended %0 refer only to "materials¥ oz "nmlin'
which form part and/or incorperated inte ¢
?uiect the said section would have 50 stated

ust 1ike when it provided that “cnly equipment
which will be iecorponted in the construction"
are tax free, ‘hey would thus selze the sbsence
of such provise 28 » recognition of the tax-
exemntion of those "materiasls®or “supplies®
‘net necessarily murpuntn%/(:' the censtruce
tion, The srgument misses the point, In its
textual commleteness, Section 13~9 provides:

“Only equipment which will be incerpor
thovu:suuetimcmbo imported tax free on

certific tlc: of the “ngir (Last seatence,
o7 islunds ‘2

; L]
nkrally on the § tation
oY AGiE had ccncm ‘gh
:t ege of o tion to this item because
he same may not “munaatcﬂl&umuﬂle
in terms of price and gquality within the Philip=
pines." (Gec, 2, "*ide lemolrxe"). To assure,
howevexr, that t.fls privilege is net abused or
circumvented, the Government has stipulated in
secticn 13«9 of the * nugl Conditions® that p
the equi t *“/mus be. incorporated in the -,
construction , » +» " It wes intended by the .
Government as an oren restr:intagalnst possible
detour of the revenue and customs laws,
reason is eaiig discernibles, There still pepw
vaded even at that time the sentiment of orefes
rence te locsl products, as can be plucked frem ,
:rr:: ultimate sentence of Section 2, "alde Memoire",
S8

“Locally nroduced materislsy hows
ever, shall be used wherever sueﬁ materinls
ave of satisfactory quality and srxe avpil-
able a3t ressonsble, comparable prices.
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Under these cizcumstances, the contrsctual
rwlu in section 13-9 (syoza) c.mt be
s0lated and m:uluﬂ to mean that "nate=
ripls™ and“supplies” need not be incorrosa=
ted in the constructien to be tax-exempt,
It is essential oo sequityr.
accordingly, we find no merit in this peti-
tion for review filed h‘r Pede Kloner Soun anY, I-tdo.
Intarnationsl] “onstruction Tarporstion and Sevino
Ye inchutane The declsicns of respondent Comulssioner
of Inteznal Wevenus denying vetitionere' claims fer
refund and/es tax criﬂt fnvolved in this csse
afes theiefgte, affizmed,
BT LF RE. the instant aspneal is hereby
disrdssed at petitionars' cest,
S0 CRDERED.
Juegon oity, foril 15, 197,

acting Prest ng Judge

i CONZUR S /
ménw '-9?. ACAWIN

éillﬂi’a‘o - Judge
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