OCAITIALD AATTRAATTANT
LLEN I RVAL WIDIVIEIN
CORPQORATION,
Petitioner,
- Versus - C.T.A. CASE NQC. 5024
LIWAYWAY VINZONS-CHATO,
in her capacity as the
ﬁﬂmm;ﬂl“;ﬂnﬂ' ﬂ‘ PF/\MI"N ’\"'_!'l'
VIS IIVIICTE V) lUIIluiUGL'-.\J-
Internal Revenue,
Respondent. JUN 1 3 1997 ( z45>
x ___________________________________________ x\
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DECGCIODIUN

Petitioner comes before Us praying for the declaration of nullity of an
assessment for alieged deficiency income tax for 1989 Issued by the
respondent against the petitioner In the total amount of F7,604,149.47,
inciusive of penalties and interests.

The antecedent facts of the case are as follows.

Petitioner Is a corporation duly organized and existing under and by viitue
of the laws of the Republic of the Philippines.

On October 16, 1989, petitioner flled its annual income tax return for fiscal
year ending June 30, 1989 (Exh. “T"). Thereafter, on August 17, 1992, petitioner

executed a “Waiver of the Defense of Prescription under the Statute of Limitations
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3,184,024.13

P 3.516,100.27

"X and "Y", pp. 99 and 100, BIR

* (Exhs.

. 1989 In the amount ot P7,604,149.47 computed

Revenue Code

interest Expense on back
I hereon

Interest

On June 30, 1993, petitioner received Assessment Notice
Due

Net Loss Per Return

Tax

93-002482 (Exh. "A-1") from the respondent, for alleged deficiency income tax tor

of the National Internal
the tiscal year ending June 30

Records).
as tollows:



hat the disallowed Interest expense deduction have

lhe petitioner claimed t

been legitimately incurred and obtained in connection with petitioner's business

Tax Code, to wit:

2)(b)(1) of the

e

contormably to Section 29 (

- The amount of interest paid or

"(b) Interest. - (1) In general.

on

except

business,

or

protession. trade

taxpayer's

- g
[QAY )

.

the interest of which 1s exempt trom taxation as income under this
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assessments, that they are made in good faith, and that the taxpayer has the
burden to prove otherwise.

On February 16, 1996, petitioner filed a Motion to Allow Petitioner to
Adduce Additional Rebuttal Evidence (pp. 113-121, CTA iecs.) to prove that the
assessment notice dated June 15, 1993 (Exh. "A") has been issued beyond the
three-year limitation provided in Section 203 of the Tax Code. it conterds that the
assessment was Issued by the respondent based on the Annual income [ax
Return filed by the petitioner on October 16, 1989 (Exh. "1™ for the fiscal year
ending June 30, 1989, hence, respondent had oniy up to October 14, 1992 (1992
was a leap year), or three years from the date of fhling, to make a vaiid
assessment.

In its Comment, dated June 14, 1996 (pp. 260-267, CIA recs.),
respondent averred that the issue of prescription was never taised by the
petitioner In its letter-protest dated July 15, 1993, thereby preciuding the latter
from invoking the same tor the tirst time betore this Court. Respondent cited the
cases of Commissioner ot Internal Revenue vs. C.T. Braun & Co., et al,, CA-

G.R. 24609, August 20, 1994, citing PNB vs. Farina, 22 SCRA 972 and
SCRA 3 to prove her poini.

Ve must firsi setiie the preiiminary and prejudiciai issue of prescription
raised by the petitioner, for if found to be meritoricus, aii oiher issues invoived in
this case wiil be moot and academic and necessariiy, the coroiiary issue on e

cpe
SN
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<)
validity of the Waiver of the Detense ot Prescription (Yvarver, for short) executed
by the petitioner should also be resolved.
The requirements for a valid waiver are expressly provided under Section
223(b) ot the Tax Code, to wit:

"Sec. 223. Exceptions as te a .oeriod e/ limitatien et

nocncemant and Anllantinn Af favace _ 1) bn‘r\pr\ tha Avniratian
UOSITOIMITHIC driu CUnTlUUN UF LAATO. - (W) Il Si0re Wil CApauln

of the time prescrlbed in the preceding section for the assessment ot

Hﬂ\e tAv hAath th CAammiceinnar Af IntAarnal DA\rt\nnn AanA Hﬂ\r\
L taA, wOU L O ooiCNer Oi aitCiilur MGveniul  ant ui

taxpayer have aqreed in writing to its assessment atter such time,

tha + rv‘a\l A Aaccancend At Aanv HimA V\Vl r +tn tha Avniratin Af th~
[$R16; u.u\ i MO UVl OUTU wl it I.llll\a pricrr (& nC eXpiratich oF Inc

9 riod agreed upon. The period so agreed upon may be extended
o f tha

he nnllr\n+ Y Irufh\r\ ~
ol i

! mada hafara tha Avnirat
YUl vy L

v nt
et « C\alll\alll Hiuue weivie Lie Ul\tJllu

period previously agreed upon.” (underscoring supplied)

elalNe)
vir v

In the Instant case, the Waiver executed by the petitioner, was signed by
one Bernardo A. Frlaneza who Is the Assistant Revenue Service Chiet of Special
Operations Service of the Bureau of Internal Revenue. Appareiitly, the subject
Waiver lacks the required consent ot the Commissioner of Internal Revenue.
Moreover, under Revenue Memorandum Qrder No. 20-90, only the Commissioner
of Internal Revenue Is authorized io sign a waiver for tax cases involving more
than P1,000,000.00 and In the present case, the petitioner 15 disputing an
assessment amounting to P7,604,149.47.

A portion of RMO No. 20-80, 1ssued on April 4, 1980, 15 quoted hereunder
tor emphasis, to wit:

"3. The tollowing revenue officials are authorized to sign the waiver.

A. In the National Otftice

1. ACIRs tor Collection, fFor tax cases inivoiving
SpCC l Onf\rﬁ nAt mAara than
VVIULI\JII\)I PINL TV LAl

GO
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National Assessment, F500,000.00.

Evrica Aandl Al Anr
CXCISC ang wecga: on

tax cases pendin
bofovn [ YN

ro\om
i t L|I\.4H I\aQtJ

oitices.

AI‘+I\ 7y
Luve

in the absence of the
ACIR, the Head Executivo
Assistant may sign the

ll\l-“\l\ [ Tald

vV Vi,

) .f\hl e (S AmmicaiAnAr TArtay mAacAc ir\\ lol\r;nr‘l

L \IPUL A AV RRIRREREDE YOS N LN} VU UL iy Tvias
more than P500,000.00
It nAat nnAara than 10
MUL TIVL tHivle i LIV,

2 r‘nmrnlhh;r\nnr EArtAay nracAn mvolving

~ U To01Un i Cl T UL AR vUoTo v Uiviniyy
more tharn P1M.”

Furthermore, a close scrutiny of the Waiver evealed that no period was
agreed upon within which the respondent may validly assess the pelitioner atter
the reqular three-year period of prescription provided by law.

This Court, theretore, holds that the said Waiver i1s invaiid and without any
binding efiect on the petitioner tor the reason that there was no consent by the
respondent (Commissioner ot Internal Revente) and no period was set or agreed
upon for subsequent assessment (Carnatior: Phi!s,.. Inc. etc. vs. Comimissioner
of internai Revenue, Cta Case No. 4263, January 26, 1993).

The contention of the respondent that faiiure of tiie petitioner to raise the
issue of prescription in its ietter-protest, preciuded it from invoking the same {or
the first time before this Court is untenabie.

in the first piace, the petitioner cannot raise the issue of prescription in its
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valid "Waiver of the Defense of Prescription” on August 1/, 1992. #t was only afier
a caretul perusal ot the records of the Bureau of Internal Reveriue where the
Walver (Exhs. "X" and "Y", EIR records, pp. 99-100) was filed and during the
pendency of the case before this Court, that the petitioner discovered the invalidity
ot the Waiver signed by its representative. Such knowledge prompted the
petilioner to tile a Motion to Allow Petitioner to Adduce Additional Rebuttal
Evidence where it iInvoked the detense ot prescription.

Secondly, the case ot Commissioner of Internal Revenue vs. C.1. Braun &
Co., etal., CA-G.R. 24609, August 20, 1994, citing PNB vs. FParina, 22 SCRA 912
and Commissioner ot Internal Revenue vs. Villa and the Court of Appeals, 22
SCRA 3 clted by the respondent is not applicable In the case at bar. ihe PNB vs.
Parina case Involved the failure to plead the detense of prescription in an answer

to a complaint which constitutes a waiver of the defense. in the instant case, the

respondent Is guestioning the tallure of the petitioner to invoke the deterise of
prescription in its letter-protest and not in an answer to a complaint.

In the same veln, the case of Commissioner of internal Revenue vs. Villa
and the Court of Appeals Involved the tiling of a petition for review before this
Court without contesiing the assessment before the Bureau ot Internal Revenue.
It was ruled that the case was premature and the Court of Tax Appeals had no
junisdiction to entertain saitd appeal. For as stated, the jurnsdiction of the 1ax Court
15 to review by appeal decisions of the Commissioner of Internal Revenue on

disputed assessments. The Tax Court s a court of special jurisdiction. As such,

o
o)
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it can take cognizance only of such matters as are cleaily within its jurisdiction.
Note that the law uses the word “decisions’, thus, further indicating the legislative
Intention to subject to judicial review the decision of the Commissioner on the
protest against an assessment but not the assessment itseif.

On account of the foregoing cases, the Court of Appeals In the case of
Commissioner of Internal Revenue vs. C.I. Braun & Co., et al., inadvertently held
that faillure to raise the defense of prescription In the protest against the
assessment precludes the petitioner to raise said defense before this Court,
unmindful of the inapplicability of the rulings in said cases over the case at hand
due to difterence In facts and Issues involved.

And lastly, an appeal to this Couit has the eifect of reopening the
assessment entirely, tackling all the Issues raised betore it for resolution. In the
case of J.G. McCrory Co. v. Commissioner of Corporations and Taxation, 182
N.E. 481, 483, 280 Mass. 273, this matter was expiicitly elucidated as tollows:

"Board ot Tax Appeals, on taxpayer's appeal trom

Aammiccinnarie AAnial AF hatAamant Af t

-~ VA L\ﬁ'f“ ‘"Il"'hﬁr;ﬂf\f‘l
CeMMISSIoNCI' S Genial of aoaicment o U

+A
UiviieCu W

retry every Issue raised by petition and answer. Board of lax

AAle r\r\blfl rc{'n: Ay icctin raiead ke o nAatitiAan AnA AancuAr Ae
I\pp\aUs’ COUIL Gy Cvlry 100Ul 1ol vy PCuuln aniu drivvw i

against contention that function ot Board was Iimited to a review ot
&)

AArmrmicciAnnAr'ce AckhiA nA thhAat i+ A Ad A "~ er\rnr‘ tA trner thhA
\IUIIIIIII\)J‘VIIDI v Ll\lll uuu Lllul. IL VIL(\! 1Hivti lI'JO wviv. W l.ly (Y A
whole matter anew; the word "appeal” under G.L. ¢. 63, 51,71,
giving the beoard jurisdiction to “decide appaals,” being assumed to

have been employed advisedly and required to be construed

foToTe) lr\ to t co nA r\nvnwr\r‘ ticama Af tha nAtiann Aanrl
accoral 1y O nc coecmmaon anad uyy viu uouys G inC uu\duusv, Qliv

the word "appeal” meanlnq a whole new trml or an entire rehearing
upen all matters of fact and questions of law in cor‘trast with the

word “review” Wthh S|qnmes a re-examination of proceedings
alrcady had.” (underscering supplied)

r

&)
i
-
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In fact, the 13sue ot prescription may still be invoked by the petitioner in his
appeal trom the decision of this Court as held In the case ot Celestino C. Juan

vs. Commissioner of Internal Revenue, Et. Al, G. R. No. L-18383, May 30,

c.
.
=
C
(%

7966,

“On the other hand, the issue of prescription raised by

notitionar in his mntlgn for reconsideration hefare the Tax Court may

L wlivi s 11 R Pia i CAviNv

and shouid properiy be taken up in an appeai nnm the finali deClSIOH

which said Court mav render on the main

ho
LA ARTAVIN] [ AVARIRY Gy iviie LII LERLE TR S

suppiied)

Finding that the petitioner may stiii validiy raise the issue of prescription
before this Court, VWe now come to the factual basis of petitioner in alieging the
said defense. The appiicabie provision of iaw is Section 203 of the Tax Code, as
quoted:

uvvu (R R N3

203. Period of iimitation upon assessment and
t

as nrovided in the mmr\na'hng sactio |p+orn-s|
rJ LU N I A 1\

2
i be assessed within threc years after tne iast day
h

"nlq of the return and no proceeding in

(vl 11y, S ™~ \.aw\an-\. "

court WIthOUI assessment for the coiiection of such taxes shali be

haaun after the exniration of stich o ”nr{ Provided That in a case

LYWl QLT LI DA Qv Vi vu o v DRI S R R VY (K219

where a return is fiied beVOnd Ihe pellod pleJCIVD":‘G b\/ la\h, the
three vear pnrlorl shall be counted from the dav the return was filed.

D A R IR FNITH Wi \ANA Y LU 3

For the purposes of this section a return fiied before the last day

nroscribed b\/ law for the filing thereof shall be considered azs filed
r‘ ‘J ~ WL IDINVAN Y W A A 1

CEXS YRR S a )

on such iast day.” (underscoring suppiied)

Evidence showed that petitioner’'s Annuai income Tax Return was fiied on
October 16, 1989 (Exh. “T7), whiie the Notice of Assessment, dated June 15

1993, was received by the petitioner on Junc 30, 1993 (Exh. *A") or after_three

years and eight months counted from the day the return was fiied. Ciearly then,

(2}
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the right ot the respondent to assess and collect trom the petitioner had already
prescribed.

Inasmuch as the assessment tor alleged deficiency income tax tor 1989
was Issued beyond the three-year period allowed by the Tax Code, the Court finds
no need to delve into the other issues Involved in this case.

WHEREFORE, In view ot all the tforegoing, tne assessment i1ssued by the
respondent against the petitioner tor alleged deticiency incoime {ax for 1989 in the
amount of P7.604,149.47 1s hereby declared as null and void, and set aside. No

pronouncements as to costs.

SO ORDERED.
;AL\ Q\ %
ERNESTO D. ACOSTA
Dl‘f\l‘;f\‘iﬂﬁ ‘lldﬁl‘g
1 |uu|un|v v u\.
| CONCUR:
{Cn leave)
RAMON O. DE VEYRA
Asscciate Judge

Assoclate Judge

~
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ERTIFICATION

I hereby certify that this decision was reached atier due consuitation with
the members of the Court of Tax Appeals in accordance with Sectiori 13, Ariicie

Viil of the Constitution.
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